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Our experience with constitutional discussions during 
the past several years has very forcefully brought home the 
point that constitutions are not made or unmade in a 
vacuum. Both our experiences with the British North America 
Act, 1867, and the current problems we face play a crucial 
role in the process of constitutional reform, for they 
define and place relatively strict limitations on the 
alternatives open to us. This volume, then, is designed 
to assist in putting a key part of the BNA Act -- the 
division of powers -- into the historical and contemporary 
contexts; to provide an insight into the dynamic properties 
of federalism and to raise some of the current issues with 


which we are attempting to come to grips. 


Honourable Harry E. Strom 


Premier of Alberta 


Edmonton, Alberta. 


November, 1969. 
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Federal Government: Coordinate and Interdependent 


K.C. Wheare has defined a government as federal 
when there exists "a division of power between general and 
regional authorities, each of which, in its own sphere is 
coordinate with the others and independent of eo The 
federal principle, according to Wheare's analysis, has two 
components, the division of powers between two levels of 
government and an expression of the relationships between 
them. In his appraisal of federalism and constitutional 
change W.S. Livingston stated: 

That the real key to the nature of a federation 

is in the distribution of powers seems to be 

agreed upon by nearly every writer who addresses 
himself to the question. Federalism implies 

the existence of two coordinate sets of government 

operating at two different levels in two 

different spheres. 
Thus while there is apparent agreement on one of the 


characteristics of a federal state, the question of the 


relationships between the center and the parts is problematical. 


The difficulty encountered in defining federalism 
arises because the functioning of federal systems is more 


complex than Wheare's model implies,..~~Leneugn the heart of 





: K.C. Wheare, Federal Government (London:Oxford 
University Press, 1953), pp. 32-33. 

2 w.s. Livingston, Federalism and Constitutional 
Change (Oxford University Press: London, 1956), p- 10. 


a federal constitution may be the division of powers, 

these allocations are usually not sufficently clear to 
prevent disputes from occurring over their precise meaning. 
Conflicts over the interpretation of property and civil 
rights or peace, order and good government provide excellent 
examples of this problem. The number of instances that the 
Privy Council found itself hearing cases on these particular 
clauses of the Constitution are too frequent to mention. 
Changes or attempts to change the distribution of powers 
often strain federal-provincial relations and, more import- 
antly, may weaken the independence of the constituent units 


of the federal system.> 
Dual Federalism 


Professor E.S. Corwin used the term "dual federalism" 
to describe a federal system typified by "tension rather than 
Sepa O Ist en a The significant contribution of Professor 
Corwin's analysis was that he illustrated how dual federalism 


had given way to cooperative federalism. Another writer, 





3 For a theoretical discussion see Walter H.Bennett, 
American Theories of Federalism (University: University of 
Alabama Press, 1964). 

4 E.S. Corwin, "The Passing of Dual Federalism," 
in Robert G. McCloskey, (ed.), Essays in Constitutional Law 
(New York: Randon--House,-1957)-, ‘pp. 185-210. 


ACH, Birch, concluded that by the middle of the twentieth 
century the independence of one level of government from 
the other was not a characteristic feature of federal 
systems. The results of his study were that independence 
had been replaced by "the practice of administrative 
co-operation between general and regional governments 


(and) the partial dependence of the regional governments 


5 
upon payments from the general governments. 


There is little doubt, as both Corwin's and 


Birch's research have suggested, that the functioning of 


er eee 


federal systems has undergone a basic transformation. The 
corollary to ehee ep eantation is that the aon of powers 
has also changed, although this shift has not necessarily 
been accomplished by the formal amending process. [In 


discussing American federalism one author has stated that: 


in virtually all important functions of 
government two if not three of the levels 

of government are involved. Thus has the 
Simple structure of early American federalism 
given way to modern concept of co-operative 
federalism in which, in patterns varying 
according to the nature of a all 
levels of government are involved. 





) A.H. Birch, Federalism, Finance and Social 
Legislation (London: Oxford University Press, 1955), p. 306. 


6 W. Brookes Graves, American Intergovernmental 
-Relations (New York: Charles Scribner's Sons, 1964), p. 28. 





A similar statement was made by Morton Grodzins, who said: 


The American form of government is often, but 

erroneously, symbolized by a three-layer cake. 

A far more accurate image is the rainbow or 

marble cake, characterized by an inseparable 

mingling of differently colored ingredients, 

the colors appearing in vertical and diagonal 

strands and unexpected whirls. As colors are 

mixed in the marble cake, so functions are 

mixed in the American federal system. 
One could make a similar statement about Canada. Today we 
find the federal government involved in education and some. 
provinces anxious to participate in foreign policy decision 
making. Federalism, as it operates today, is apparently 
more dynamic and flexible than is implied in the traditional 
theories which assume a rigid division of powers. Continual 
adjustments within the system have been made as the need for 


them has arisen. As a result, decision making in certain 


areas of public policy may now be shared. 
Change in a Federal System 


Shifts in jurisdiction have apparently resulted 


from a number of causes. Wheare attributes them to cataclysms 


7 Morton Grodzins, "The Federal System," Report 
of the President's Commission on National Goals, Goals for 
Americans (New York: American Assembly, Columbia University, 


Prentice Hall, Inc., 1960), pA 265% 


Such as war or depression, which tend to accelerate the 
processes whereby traditional lines of jurisdiction are 
altered. ® Graves mentions the change from an agricultural 
and rural economy to an industrial and urban society.? 

Other forces such as advances in technology, improvements 

in communication and the increased mobility of the population 
have also contributed to changes in the federal system. 
Another development which has created numerous problems and 
led to changes is the apparent disparity between fiscal 
means and fiscal needs of provincial and local governments. 
This has been particularly accentuated at recent federal- 
provincial conferences where, under the glare of television 
lights, the provinces have attempted to demonstrate the 
increasing difficulty of balancing the budget. Each of 
these factors, considered either separately or collectively, 
has contributed to adjustments in the division of powers 

and altered the relationship between the federal and 


provincial governments. 
Achieving and Maintaining an Equilibrium 


The past decade has witnessed an enormous increase 


in the cost of existing functions of government and in the 


8 Wheare, p. 197. 


2 Graves sop. 26. 


establishment of new and expensive fields Of public 
activity . The problem of equilibrium has thus arisen at 
every level of government - a problem particularly crucial 
in a federal state in which imbalance between the respon- 
sibilites of the several levels of government and the 
revenue of tax resources at their disposal is disruptive 

of the federal bargain. Additional funds can only be found 
from increased or new sources of taxation. This produces 
public resistance which is translated into demands for 
financial concessions. Viable alternatives to such disruptions 
are difficult to find. The particular government body 
concerned with the imbalance between fiscal need and 
resources can reduce or discontinue certain services. The 
financial burden could be assumed in part or completely by 
a senior government. The provinces made clear at the 
February Conference their desire to debate at length the 
problem of achieving and maintaining an equilibrium. 

Mr. Trudeau, however, preferred to discourage a discussion 
of ad hoc solutions for immediate problems in favour of the 
larger constitutional issues involved such as the basic 
question of the division of powers. Paradoxically other 


observers?® have recently suggested the Prime Minister is 





10 
John Walker, Ottawa Correspondent, Southam. 


Charles Lynch, May 16, 1969. 


now content to continue a policy of expediency - a policy 
which has threatened to break down as the autonomist 
demands have ebbed and flowed between outright dissolution 
of the federal union to increased provincial autonomy in 


various parts of the country. 
Structured Conflict: Some Aspects of Divided Jurisdiction 


Probably the most significant omission from the 
report the Secretariat of the Continuing Committee of 
Officials presented to the 1969 Conference was the absence 
of propositions concerning the division of powers. With 
the exception of a submission from the province of Quebec, 
which is discussed elsewhere in this paper, no specific 
Suggestions respecting changes in the existing division 


were forthcoming. 
Redefined Aims and Objectives 


The absence of propositions relating to the 
division of powers is not, we suggest, indicative of 
indifference on the part of the various provincial 
administrations. Indeed, the converse seems to be closer 
to the truth: the salience of the division of powers 


appears to be such that change is largely unimaginable 


until a comprehensive examination of both the theoretical 


and pragmatic aspects of divided jurisdiction has been 
undertaken. Specifically, the provinces do not contemplate 
adjustments in the division of powers before each has had 

an opportunity to determine its position in relation to 
contextually redefined aims and objectives. A corollary 
which integrally embraces each province's consideration and 
evaluation of its position, is, Of COULSe, the whole question 
of the federal government's fiscal and economic responsibilities. 
The central government would argue that any alteration of the 
division of powers which involves a substantive adjustment in 
enomallocarvon on fiscal sresources in favour of the provinces 
militates against the optimal utility of their economic 
eetietee and redistributive function. Any dimunition of the 
federal government's control over fiscal resources may impair 
its ability to respond meaningfully to external pressures 

or internal disparity. The highs prior icy attached to the 
latter by the federal government is exemplified by the 
recently introduced Industrial Incentives bill and the aims 
of the department of regional expansion to "disperse growth 
more widely across the country to help create an economic 

and social environment in which no Canadian will feel 
rorgeresn. Proposals which involve an increase in federal 


en 


11 jean Marchand - June 7, 1969 - speech at North 
Bay? “Ont. 


abatements to the provincial governments, then, constitute 
potential enervating agents (in relation to federal fiscal 
control) and as such almost certainly eclipse the value of 
Changes in the division of powers - or so the federal 


government would maintain. 
Western Alienation 


Apart from fiscal and economic consideration, 
there are several additional factors which inhibit provincial 
initiative with respect to the division of powers. First, 
there is some evidence to suggest uncertainty over internal 
political developments is one of the chief obstacles 
thwarting political progress. For example, Western alienation, 
leaving aside for a moment whatever that term may mean, has 
been the subject of widespread speculation in recent months. 
Western first Ministers are, understandably, reluctant to 
commit themselves irrevocably to any course of action until 
they have had an opportunity to assess the import and extent 
of the disaffection. What is Western alienation? How does 
one assess it and deal with it? It's presence is indisputable 


in one form or another. Defining it is another thing. 
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Quebec Vs* Position an) the Federation 


Secondly, there seems to be reasonable grounds 
to assume the hesitancy some provinces exhibit toward changes 
in the division of powers stems from-a desire to postpone 
concrete commitments until Quebec's position within the 
federation has been clarified. As indicated earlier, Quebec 
was the only province to submit propositions to the Continuing 
Committee of Officials. Quebec's proposals, which are taken 
up in the detail below, encompass a conceptual framework 
reflecting the province's sociological view of Canada which 
it believes requires a special role for Quebec to ensure the 
survival and development of the French Canadian culture and 
way of life. In view of the scope of Quebec's demands, the 
adoption of a 'wait and see' attitude could easily prove to 
be politically profitable. Finally, Quebec has, during the 
beets few years, convincingly demonstrated the benefits of 
an intransigent attitude toward federal initiatives and no 
doubt the lesson has influenced the bargaining strategy of 


the remaining provincial administrations. 
Problems of Interpretation 


Thirdly, problems associated with interpretation 


of sections 91 and 92 of the British North America Act have, 


in the Century since Confederation, graphically illustrated 
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the difficulty of delineating powers and the pitfalls which 
accompany an attempt to define precisely such general 
subjects as Trade and Commerce, or Property and Civil Rights. 
Regardless of how explicit the initial definition of the 
powers of each level of government is made, changing circum- 
stances will almost inevitably lead to friction. Provincial 
unwillingness to participate in the major task of redefining 


the enumerated powers, then, may in part be attributable to 


uncertainty as to the value of such an undertaking. 
Problems of Definition 


The fourth point, which is related to the difficulty 
of defining the division of powers, is the question of the 
usefulness of textual revisions. One view on the matter 
suggests changes in the wording of the division, Or even 
wholesale rewriting, would not be a cure-all for the various 
problems which confront Canada. An alternative yet similar 
view suggests the precise wording of the division means very 
little in terms of the ongoing dynamics of government and 
that through mechanisms of cooperation both levels of 


government can adequately discharge their obligations. 


Uniformity 


Fitthly, provided’ agreement 1s reached on the 
necessity for revision of the division of powers, the 
question of uniformity must be raised. What powers are 
essential to the federal government to ensure national 
survival? To what extent does a viable federal union depend 
on uniform provision of services? As one federal official 
Suggests, "national unity for Canada is not synonymous with 
national uniformity" but unanswered is the question of at 
what point does provincial autonomy become secondary to 
federal uniformity requirements? Or, more importantly, 
who decides when provincial values are to be sacrificed in 
the interest of national survival? The question of uniformity 
takes on increased significance at the present time in view 
of recent federal legislation which permits individual 


provinces to opt-out of many shared-cost programs. 
Implications of Changes 


Sixthly, inasmuch as the wording of the division 
of powers is chiefly a characterization of general classes 
of subjects, and as such amenable to a variety of 


interpretations, it is incumbent on those who propose 


changes to fully explore their implications. The classic 
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problem of reconciling the need for explicit terminology 
with the need for a general categorization makes this task 

a formidable challenge. The wording must be sufficiently 
clear to enable the courts to determine the jurisdictional 
limits of each level of government, and at the same time, 
sufficiently broad and flexible to accommodate change. Part 
of the difficulty of rigidity can be eliminated, of course, 
by adopting such expedients as concurrent jurisdiction or 
intergovernmental delegation. While these possibilities 
provide some ameliorative effects in relation to the difficulty 
of defining the various classes of subjects, they may create 
more problems than they solve. For example, concurrent 
jurisdiction raises the question of paramountcy while 
delegation has serious implications vis-a-vis the traditional 


notion of checks and balances and the federal principle. 
Are Changes Necessary? 


Clearly, the provinces are not unwilling to take 
up the challenge of creating a division of powers based on 
the realities of Canadian federalism as they exist today. 
Some provinces have expressed the belief on many occasions 
that the existing division of powers is sufficently broad 
and flexible to accommodate the changing conditions Canada 


is called upon to cope with. British Columbia has perhaps 
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been the most forceful in stressing the iworkabt list VenOL 

the present BNA Act and that there is no need for wholesale 
revision. Alberta has pointed out that since Canada could 
not achieve an amending formula, it is improbable that the 
federal and provincial governments could agree on a new 
constitution. This view would no doubt extend to any 
comprehensive constitutional change which in a fundamental 
way altered the distribution of legislative powers between 
the two levels. Saskatchewan, Manitoba and Newfoundland 

have generally taken similar positions. The experiences 

GL the countrys elirst century ane usually emphasized: 

under widely varying conditions -- through wars and depressions, 
financial crises and periods of economic boom -- the division 
of powers has been interpreted by governments and the courts 
as aot lexible categorization, something, toi be interpreted 

and reinterpreted in light of changing circumstances. Some 
provincial governments, then, are not so much opposed to 
revision of the division of ae eal they are to the 
suggestion that changes, apart from fiscal adjustments, are 


necessary and desirable. 


In addition to being just some of the factors 


which inhibit provincial initiatives with respect to changes 


in the division of powers, the problems raised above 
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represent the types of considerations which are of crucial 
importance to discussions of the basis for the division of 
powers. These problems or considerations are the contextual 
exigencies which will very largely determine provincial 
POSLtions and their efforts to. clarity the aims and Objectives 
of the division. To the extent that these factors influence 
the outcome of the bargaining they may be considered a part 


of the basis for the division of powers. 
Foundation of the Division 


The foundation of the division of powers -- the 
overriding principle fromawhach the iaveilal=division 
stemmed -- is, of course, the distinction between the 
great functions of government (presumably including matters 
of general concern to the nation at large) and matters of 
a merely local or private nature. Without going into an 
exhaustive examination of the political, economic and 
socio-cultural circumstances which lead to Confederation, 
it might be. useful, to, outline briefly,some. of, the, more 


salient factors the framers of the BNA Act took into 





12 Rufus Davis, "The Federal Principle Reconsidered," 
Australian Journal of Politics and History, I (November, 1955), 


59-86; II (May, 1956), 223 - 245. 
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consideration in dividing the powers. Pre-confederation 
Canada, at the time union of the colonies was being considered, 
was confronted with three major problems. First, traditional 
trading patterns, both with England and the United States, 
had either broken down (as with England's move to free trade 
after the 1846 Corn Laws repeal) or were in the process of 
breaking down (as with the United States' 1886 abrogation 
O@ethe 1854) Reai procity reaty je Secondly, double majority 
government in the United Province of Canada, a remnant of 
Baldwin and Lafontaine's struggle for responsible government, 
was seriously impeding the ability of the legislature to 
discharge its responsibilites. Thirdlyveethesthreat posed 

by a victorious Union army (once the Civil War had been 
concluded) raised fears concerning the possibility of an 


invasion. 


Confederation, then, was chiefly a product of a 
desire for military security, economic gain and a more 
functional governmental instrumentality. Unification of the 
existing colonies -- and the elimination of provincial 
legislatures -- was, in the opinion of the chief architect 
of Confederation, Sir John A. Macdonald, the most logical 


and desirable alternative. Strong regional doyalties, 


coupled with a determination to maintain local autonomy 
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and preserve regional particularisms,. necessitated 

compromise, which took the form of a federal union. Federation 
was designed to provide the benefits of unitary government —-— 
security, a conterminous economic and political framework -- 
while accommodating the values of autonomy, by dividing the 
activities of government into functional categories and 
distributing them between the. general and regional legislatures. 
Functions which were of( general concern tonthes,Gountry, at 
large, such as trade xt defence and currency and 
banking, were reserved for the central government, while 
functions which were of /a local and private i such as 
municipal institutions, property and civil rights and public 


lands, were assigned to the provinces. 


Division of the functions of government on a general 
versus regional basis was supplemented by one other criterion: 
importance. The important, or great functions of government, 
were retained by the general legislature, while the regional 
legislatures were assigned jurisdiction over the less important, 
even insignificant functions.) “Clearly, the moce influential 
delegates involved in Confederation envisaged a governmental 
system in which all the important functions were carried out 


by the general government. The regional governments, as one 


of the framers remarked, would function chiefly as municipal 
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appendages of the’ central authority. “On the basis of these 
intentions one could argue that some provision might have 
been made to transfer jurisdiction over regional functions 
to the general government when the regional functions 


escalated in importance. 
Escalating Importance 


No provision for transfer of power was made both 
because the framers felt they had given the general legis- 
lature sufficient power (including the disallowance 
prerogative) and because none of the participants in 
Confederation could have anticipated the vast increase in 
the scope of governmental activity. Social legislation, 
marketing schemes, transportation and communications are 
illustrations of how the scope of government is constantly 
Changing. Predictably, the increase in the scope of 
governmental activity has been accompanied by a commensurate 
increase in the cost of government and a subsequent demand 
for greater revenues. Two distinct difficulties emerged 
as a result of expanded governmental activities: faret, } 
the federal government could not find in its constitutionally 
-- assigned powers (as a result of judicial restraints) 


authority to legislate in many of the new areas of concern. 
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Secondly, the provincial governments, restricted to 
raising revenues by direct taxation, could not obtain 
sufficient funds to meet the increased demands for social 


services. 


The Federal Principle 


The intentions of the Fathers of Confederation and 
subsequent judicial Peeororecaeion were evidently at cross- 
purposes. 19 Interpretations have stressed the federal 
principle which requires that the general and regional govern- 
ments shall be independent of each other within their respective 
spheres, not subordinate but coordinate.\ For this principle 
to be operative it follows that both levels of government must 
have independent control of financial resources commensurate 
with their constitutional responsibilities. Therefore 
While tt is difficult to distribute the functions of 
government, it is perhaps even more difficult to provide 


financial resources with assurance that functions and 


finances will co-exist harmoniously over time. 





13 For a contrary view see particularly L.P. Pigen, 
The Meaning of Provincial Autonomy, "in W.R. Lederman, The 
Courts and the Canadian Constitution, (Toronto:McLelland dad and 
Stewart, 1964). 
Quebec, Royal Commission of Inquiry on Constitutional Problems, 
(The Tremblay Report), vol. 2, p. 89. 
The better view, in the opinion of the authors, is contained 
in D.G. Creighton, "British North America at Confederation" 
(The Rowell-Sirois Report.) 
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The Resources~Responsibilities Dimension 


Inasmuch as fiscal matters are beyond the scope 
of this study, it is not intended to deal with the subject 
at length. Since, however, fiscal arrangements are of 
vital concern to any discussion of the division of legis- 
lative powers, some general comments are in order. The 
fact that fiscal matters are not the concern of the study 
indicates the necessity of distinguishing the taxing power 
from other legislative powers. It is a power to raise means. 
It may be used to provide the means by which government 
Carries Out sitseassigned functions bute eamrcderal system 
it must not be used to deny regional governments power to 
provide the means to carry out their constitutional functions. 
But the danger exists that the federal principle will be 
distorted and eventually destroyed if the division of powers 


is subordinate to the power to tax. 


“— Central then to a discussion the division of 
powers in Canada must be the question whether the power of 
the federal parliament to raise money by any mode or system 
of taxation is consistent with the enormous increase in 
provincial responsibilities. In Canada it is obvious that 
the provinces have been unable to perform the functions 


assigned them on the basis of the division of financial 
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resources and have become reliant upon various grants from 
the federal government./4 In, proportion, to, provincial 
revenues total federal grants have become in the aggregate 
significantly less since Confederation and now account for 
about 22 per cent of the revenue of the provinces. The 
functions originally assigned the provinces included almost 
all social Services. From the standpoint of public finance 
these services have one important characteristic: they are 
expensive. Governments charged with the provision of these 
services, therefore, cannot be taken to task for accepting 
federal assistance or for pressing for additional abatements. 
The federal government, faced with demands for increasing 
expenditure, can range over the whole field of taxation in 
search of additional revenue while the provinces are confined 
to raising, funds, through, dizect, taxation, a field which is 
unquestionably over-crowded. This becomes of acute concern 
in the case of a government of a depressed region with great 


demands for social services and correspondingly small resources 


14 see J. Peter Meekison, ed., Canadian Federalism: 
Myth or Reality, (Toronto: Methuen, 1966). san particular 
Part 4 - Federal-Provincial Financial Relations. 


13 It should be noted this is an aggregate figure. 
The revenues of some provinces (for example Prince Edward 
Island, approximately 60%) are much more heavily dependent 
on federal resources. 
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to meet them. In the context of Canadian federalism it as, 
then, not surprising that the ‘have not' provinces do not, 
relatively speaking, object to federal encroachments on the 
division of powers. Premier Robichaud of New Brunswick, 
for example, was recently quoted as having no qualms - 


Iwhatsoever' about federal aid to education. 
Regional Disparity 


One policy area which the federal government is 
increasingly assuming responsibility for, and which must be 
considered in any discussion on the basis of the division 
of powers, is the redistribution of wealth of the whole 
country, taking it from the more prosperous regions and 
giving it to the poorer. That this is federal government 
policy has recently been re-emphasized by the introduction 
of the new Industrial Incentives Bill which gives the 
department of regional economic expansion a $50,000,000 
1969-70 budget for the Area Development Incentives Act. 
This leads one Wee examination of the theoretical and 
practical aspects of federal initiatives in matters which 
are properly concerns of the provinces. It is aiqestilon 
which the Province must come to grips with on philosophical 
terms since "welfare politics" and federal initiatives are 


in evidence in other federations and there appears to be little 
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doubt that they will continue to play a large roll in 
federal~provincial relations in Canada. A pragmatic 
attitude must be taken towards this policy process since 
it is a part of the overall dynamics of a healthy and 
vibrant federal union, and when legislative power is 
divided between two levels of government there is a recipe 


Lormconi Cee 
Approaching the Division of Powers 


In Canada inherent "dual federalism" has been 
aggravated by the special peculiarities applicable to the 
Province of Quebec. These peculiarities extend far beyond’ 
the basis of the division of powers applicable to the other 
provinces of Canada. Recognition of Quebec's particular 
historical and cultural make-up is essential to negotiatons 
at the federal-provincial conference level. Therefore, 
although Quebec is a subject beyond the scope of this paper, 
its crucial importance is such that a supplementary paper 
dealing with Quebec has been prepared and is included as 
an appendix. This is not designed to be an all-inclusive 
report on a very complex subject, but a background paper 
designed to raise some of the special problems associated 
with Quebec. There has been a disturbing tendency to explain 


Canadian federalism and the basis for the division of powers 
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in terms of Quebec. A second disturbing tendency has been 
the continuing attempt to explain Canadian federalism in 
purely legal and constitutional terms. Unquestionably the 
impact of the "French fact" has subjected the union, partic-~ 
ularly in-the_past decade, to some of its severest stresses. 
As well one must concede that the division of lawmaking 
authority and the difficulty of distinguishing boundary lines 
precludes the ignorance of legal niceties. But as Livingston 
has so aptly observed "Legal answers are of value only in 

the solution of legal problems. And federalism is concerned 
with many other problems than those of a legal nature". He 
emphasizes the value of a socio-political approach and this 
is perhaps justified by the experience of the Confederation 
which despite the 1867 attempt to forge, CONnsStltuti onally 

and legally, a highly centralized and laggely sunt tanya una on 
has been pressurized into a federal union on the classical 
model. This paper earlier referred to the subject of Western 
alienation which is and undoubtedly will impose stresses on 
the federal process. This must be examined and is explain- 
able not in a legal framework but Ln 4a oes penne ts oat, concept. 
In otherwords, provincial aah peepee local independence 
overrode the legal and constitutional niceties forged in 

1867 and it is similar beliefs and values which must be 
continually examined and understood when approaching the 


subject of how legislative power should be divided. 
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The Canadian Constitution has demonstrated an 
inherent flexibility to survive and adapt to change. Thus 
while it is common to speak of a constitution in legal and 
constitutional terms the Canadian experience has not been 
wholly satisfactory in this area, particularly in reference 
to the experience of the 1930s. Rather, the Canadian method 
has been experimentation and adaptation of the division of 
powers on an ad hoc basis at the federal-provincial 
conference level and at the senior civil servant level. 
Since Canada still lacks a formal amending procedure and the 
outlook for obtaining one is limited, short-run adaptations 
in federal-provincial relations loom ever larger on the 
political scene. The presence of the judiciary as the final 
arbiter of the constitutional divisions .of..powers has..no 
doubt added to the growing importance of the extra-constitutional 
methods of adjustment in the division of powers. Unlike 
the United States Supreme Court,whose philosophy is best 
summed up in the words of Mr. Justice Frankfurter, ‘The 
Constitution cannot be applied in disregard to the external 
circumstances in which men live, and move, and have their 
being,' Canadian jurists preferred to rule on a, strictly 


legal construction. 
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the paradox is"that~in*the facesor inadequate legal 
mechanisms for the changes wrought by changing technology 
and new demands on both levels of government, the Canadian 
Constitution has changed considerably in an informal way. 
The enormous demands of the post war Grd, particularly in 
the area of social welfare, were accommodated WLEHI mM thie 


existing framework, chiefly by ad hoc federal initiatives. 
Federal’ Initiatives 


The mechanism around which activity centered was 
the conditional grant. Jurisdictional lines were blurred 
as the emphasis became more and more on making the system 
function harmoniously than on any concerns for constitutional 
Encrodenment = “Inathis, of course, the federal government 
was aided by its spending and taxing powers and constitutional 


functions became subordinate to fiscal powers. 


The federal government also rationalizes infringe- 
ment on provincial jurisdiction in terms of the need for 
national standards and provincial inability to provide services. 
The assumptions implicit in the federal government's contention 
are, of course, that the federal government is the repository 


of national values and that federal judgment is somehow 


Superior to that of the various provincial governments. 
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Neither of these assumptions is particularly convincing: 
Quebec, for example, would question any suggestion that the 
federal government expressed its values, while the case for 
Superior judgment is simply not supported by the facts. 
Indeed, in the fields of education, social services and 
resource management, provincial expertise clearly exceeds 


that of the federal government. 
Centralization and Decentralization 


The history of Confederation has been one of a 
cyclical swing between centralization and decentralization, 
with the most noticable centralizing tendencies being in 
times of war and economic crises. As the influence of the 
crises waned, so has the justification for the federal 
interference in provincial spheres. The provinces in 
continually asking for more funds have been able to 
demonstrate that they and not Ottawa are entrusted with 
responsibility over the expanding areas of government. Today 
out of total government expenditures of some 25 billion 
dollars the provincial and municipal share is close to 
60 per cent of the total and expected to rise to two thirds 
by 1980. This compares to the 1944 situation when under 
wartime pressures the federal government was spending about 


87 per cent of all government revenues. When considering, 
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therefore, the basis for the division of powers, it is 
imperative to keepin mind this shift in spending, i.e. 
that the provinces, together with fheenunietparess Wade 
at the current trend be responsible for more than two- 


thirds of total government expenditures. 


The shift in spending power is just one of the 
realities which must be taken into consideration when 
attempting to determine what factors influence the division 
of powers. The other major consideration, apart from the 
points discussed earlier, must be the salience of the 
provincial governments vis-a-vis the federal government 
in the perception of the public. For example, a recent 
Gallup report indicates that by a ratio of four to one the 
Canadian public thinks Canada would be worse off if all 
provincial governments were abolished. By contrast, public 
response to the same question in 1946 revealed a ratio of 
only two to one who felt the provinces were necessary. The 
same report indicates that Western Canadians are the most 
convinced that the country would be worse off without the 
provinces; eight out of 10 respondents expressed support 


for their provincial administrations. 
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The division of powers is more than a categorization 
of governmental functions; it is a relationship which has 
evolved over a hundred years. Like a long-lasting marriage, 
this does not necessarily make it good. It establishes, 
however, a set of interdependent relationships -- between 
governments and peoples -- relationships which cannot be 


uprooted by merely devising a new set of ground rules. 


The New Orientation 


Such is the legal approach which we must 
constantly remind ourselves is the necessary final step to 
what is emphatically a socio-economic-political oriented 
system. Ideally what Canada needs to forge a new union 
is a new consensus on the purposes and structures of the 
Canadian state -- the unity of purpose which enables a 
people to think together on fundamental issues. Expo '67 
is the prime example of what such a national purpose can 
achieve: that magnificent, albeit short-lived, spectacle 
of people who normally identify regionally travelling to 
other parts of the country to revive that largely undefinable 


"something'. 
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The 1930s witnessed Canada emerging from colonial 
dependence and the depression; the 1950s was a period of 
national survival. Post-war reconstruction and Canada's 
role in world peace councils in the 1950s engendered a sense 
of mission; the 1960s saw the vision of the north turn sour 
and French-English reconciliation achieve at best limited 
Success. Perhaps the task of forging a new consensus -- of 
bringing together the elements of unity -- can be accomplished 


by the new federalism of the 1970s. 
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Quebec and Confederation 


The problems of divided jurisdiction confront 
all federal states. It is in the nature of all forms of 
government that constitutional structures should change over 
time and it is in the nature of a federal union that there 
should be changes in the division of legislative powers 
between the two levels of government of which it is composed. 
Canada has witnessed enormous growth in governmental functions 
and, more importantly, in the context of the division of 
powers, vast changes in the importance of constitutional 
functions of government. That which was of a merely local 
nature and relatively insignificant has mushroomed into 
ever-escalating importance. Taken in isolation this great 
growth of governmental functions would seem to call for 
either a shift of responsibilities from the provincial to 
the federal government or a shift of taxing power in the 
opposite direction. These are the problems of Canadian 
federalism. Or are they? If Canada were entirely English 
speaking or solidly French-speaking, one could take a 
reasonably pragmatic view and ask which level of government 
is better able to exercise which responsibility at this 
particular time. Such an approach would be based on principles 
of functionalism and efficiency. But this grand formula is 


swept away once the unique situation of Quebec is injected. 
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In 1964 Victoria publisher Stuart Keate asked 
angrily of his friend Roger Lemelin, French Canadian author 
and journalist of Quebec City, "What the hell is going on 
in quehece™: While an exhaustive study into the Quebec 
Situation is beyond the scope of the inquiry into the 
division of powers, it is imperative to seek an answer to 
Mr. Keate's question in order that federal-provincial 
negotiations can be approached, not necessarily in accord 
with Quebec positions, but with background information on 
the particular position of Quebec within the Canadian union 
and the inputs which go into the Quebec political scene 
to produce the policy output positionsawhich seem eat times 


sO incomprehensible to English Canada. 


Tt May ».bevargqued thatiwa purelyetunctional dist. — 
bution of legislative powers between levels of government 
would fail to meet the requirements of Quebec or follow the 
argument -of Quebec. that.it ,too_argues.from_a.functional and 
efficient basis - that its demands for powers which the other 
provinces have not stressed (radio, television, immigration, 
etc.) are best dispersed by Quebec in the best interest 


of the French-speaking citizens of the province. The resolution 


dh 
Keate and Lemelin, "What the hell is going on 
in Quebec?" (Saturday Night, February, 1964), p. 12. 


- 33- 


of this argument is not really important. But what is 

vital is the recognition that the problems of Canadian 
federalism, and thus the division of powers, are not solely 
problems of federalism at all. They are just as much the 
problems of Canadian dualism - the fact that one of the 
components of the federal union is a unit very much unlike 
the others. As one researches Canadian constitutional affairs, 
and particularly the division of powers, this peculiarity 

of the Canadian federal union constantly appears to deal 


a deadly blow to the theoretical constructs. 


This supplementary paper seeks such an answer by 
examination of the historical background and causes of 
past conflicts between the two founding peoples; the "Quiet 
Revolution" and separatism as a by-product of this bigger 
revolution; an assessment of the various shades of nationalist 
opinion in Quebec and the strength of the separatist movement; 
the economic consequences of separation for Quebec with a 
view to assessing the potentiality of Quebec leaying 
Confederation, and the oft-repeated but still crucial 
question "what does Quebec want?" This should not be 
construed as implying that these areas are the only ones 
worthy of consideration or as necessarily the most important. 


They are, however, submitted as being crucial areas requiring 
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elucidation for any assault on the subject which is of 
immense depth and worthy of far more generous treatment 


than this paper permits. 
The Quiet Revolution 


The events in Quebec since the death of Maurice 
Duplessis in 1959 have been described as the "Quiet 
Revolution". Actually it has been anything but quiet; 
a period of intense activity, threats, declarations, 
frenzied soothing sounds from Ottawa. Above all the 
"quiet revolution" announced to the rest of Canada the 
new Quebec, free of the restrictions of Duplessis and in 
a Hurnystorcatch uwpktolthel twentieth century. Quebec is 
undergoing a massive social revolution which is uprooting 
the old traditional way of life and adapting to the relatively 
new industrialized, urbanized, dynamic society. Seventy- 
five per cent of Quebec's population is now urbanized and 
this is expected to rise to 90 per cent in the next decade. 
Almost everything is in transition in Quebec except the one 
aspect which has characterized French Canadians since they 
first stepped on to Canadian soil - their preoccupation 
with survival, with preserving their own identity, their 
own culture, customs and traditions. Roger Lemelin calls 


it "the stubborness and devotion it takes to exist as one 
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of five million French in a continent surrounded by 
200,000,000 Anglo-Saxons." To comprehend this phenomenon 
one should try to imagine how he would feel, think and act 
if the United States and all the provinces except Alberta 
spoke French. Herbert Quinn has called the French Canadian 


Survival a miracle 3 


and Arnold Toynbee says the French 
are one of the two peoples in the world who have the 


greatest chances of surviving until history comes to an ena.4 
Historical Outline 


History shows that the French Canadian has engaged 
in an intermittent but continuous struggle against assimil- 
ation by the dominant English group since 1763 when 
immediately after defeat they set out to retain as many of 
their institutions as possible. Eight of the 55 articles 
in the Capitulation of Montreal concerned the preservation 


OLeenelinscluULe Ula heritage.” 


2 Keate and Lemelin, "What the hell is going on 
in Quebec?", p. 12. 


30th. ueobably. because +i & 
University of Toronto Press, 1963) p. 3. 


4 Daniel Johnson, "We want a Quebec that is Strong 
and Free", (Canada Month, January 1964) p. 30. 


> Jean H. Lagasse, "The Two Founding Peoples", 
Canada One Hundred 1867 - 1967, (Ottawa: Queen's Printer, 1967)p77 
poe ee ae 
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The Quebec Act of 1774 re-established the French 
civil law and confirmed the right to freedom of worship but 
despite these cultural guarantees the French Canadians were 
forced to continue their struggle to maintain their rights 
against the English minority who monopolized the better- 
paid positions in the administration and attempted to make 
English the only official language. The influx of the 
Loyalists after the American Revolution led to 1791 and 
the division of British North America into Upper and Lower 


Canada. 


Lord Durham's report in 1840 is interesting in 


view of recent developments in Canada. He said: 


I expected to find a contest between a government 
anda, people... Lo tounds two natlonsewarning wn tie 
bosom of a single state: I found a struggle, not 
of principles, but of races; and I perceived that 
it would be idle to attempt any amelioration of 
laws or institutions until we could first succeed 
in terminating the deadly animosity that now 
separates the inhabitants of Lower Canada into 
the hostile divisions of French and English. 


Lord Durham considered that only union could 


eliminate this racial conflict and this would result in the 


6Lord Durham, Report on the Affairs of British 
Nowth America, edited by Sir. G. Py itigas, Oxford Al1912, 
yol. 2, p. 16,, (cited din'RVM.« Dawson ,/“The: Government,.of 
Canada, (Toronto: University of Toronto Press, 1963) 4th ed., 
Decor 
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absorption of the French "a complete amalgamation of 


peoples, races, languages and laws". / 


But the half century 
of segregation had done its work and French Canada was 
entrenched as a distinct cultural entity. Assimilation was 


resisted and continued to be resisted. 
Confederation 


Confederation opened up a new chapter in the struggle between 
the races. It provided that French Canadians in addition 

to participating in the affairs of the whole nation had one 
province in which they would have majority control. They 

were given control over those matters which in 1867 French 
Canada felt to be indispensable to its survival and development- 
education, civil law and religion. French became one of the 
two official languages of the federal parliament and any 
courts created by that Parliament but only Quebec was made 
bilingual in its legislature and courts in the British 

North America Act. The right to use the French language in 
the legislature and courts of Manitoba was written into the 
Manitoba Act. Similar rights were not written into any other 
proyincial Act probably because the French-speaking population 
outside of Canada East was then so small, except for Manitoba, 


that it was not considered necessary . 


Teed ecko. 
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Despite the federal structure and the cultural 
and language guarantees, not all French Canadians were 
enthusiastic supporters of the new constitution. By a 
narrow margin of 27 to 21 Cartier was able to Swing the 
vote in favour of Confederation by his plea for "unity in 


diversity."8 


It was not long before the critics of Confederation 
were able to claim that their worst fears as a minority faced 
with an English dominated strong central government were 
realized. The first serious crisis arose in 1885 with the 
execution of Louis Riel. From English Canada's standpoint 
Riel, the murderer, was hanged. In Quebec's view Riel, the 
defender of minority rights, was murdered. tid syeaccording 
to Ramsay Cook, brought French Canadians to realize for the 
first time "that when an issue divided Canadians along French- 
Bagh shesl) nese English-speaking Canadians were the majority 
and could control decisions at Ottawa" .? Thus French 
Canadians began to look inward and to the Provincial government 


as their protector against the English-speaking MajOniuty.. 





8 Mason Wade, "100 Years of Crisis", Canada Month, 
ADE Lilesk9 637 Das Je 
Ramsay Cook, Canada and the French-Canadian 
Question, (Toronto: MacMillan, 1966) p. 48. 
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Attacks on Quebec's distinctive French and Roman 
Catholic culture where it existed outside Quebec increased 
the animosity between the races and caused the French 
Canadians some serious second thoughts about the partnership. 
The federal government did not disavow the New Brunswick law 
of 1871 that destroyed the separate schools of that province 
Where Acadian French Canadians formed a large minority. The 
language and school rights of the French-speaking in Manitoba 
were revoked despite Section 93 of the BNA Act and despite 
French Canadian representation at Ottawa. French language 
rights in the Northwest Territories were attacked following 
the Riel affair; the Laurier-Greenway agreement of 1896 on 
the Manitoba school question embittered French Canadian 
feeling and furthered the development of Quebec nationalism. 
These set-backs, indeed betrayals, to the French Canadian 
were followed by the Ontario separate school question and 
the refusal of the British Columbia government to permit 
separate schools for the 67,000 French Canadians in that 


province. #0 


10 wade, "100 Years of Srisis yspe Los 


Nationalism 


There can be no doubt that these measures to 
limit French rights outside Quebec caused French Canadians 
to look upon Quebec as the only province where they were 
accorded equal rights and fostered Quebec nationalism and 
ethnic identification. It is’ easy to be contemptuous of 
nationalism as seen in others, but devotion and messianic 
zeal can take its place if the observer becomes the 
principal in what is surely one of the great non-rational 
emotions of modern political man. When Robert Stanfield 
recently appeared as a guest on an Edmonton radio station 
"hot-line" program the author was astonished and dismayed 
at the violent verbal attacks and strong denunciation 
heaped on the Opposition Leader, Quebec and anything French 
in general because of the Official Languages Bill. Such 
irrationalism and the sudden appearance of "Separatist" 


movements in Western Canada are manifestations of nationalism. 


A stable, majoritarian democracy is incompatible 
with the existence of permanent minorities.+* The French 
Canadians found themselves in just such a position. It is 


11 Henry B. Mayo, An Introduction to Democratic 
Theory, (Oxford University Press: New York, 1960) Chapter 8. 
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surely academic that if a self-conscious group is 
consistently outnumbered and if its members believe that 
issues are decided contrary to its yital interests, it 
will inevitably become suspicious and come to regard 
democratic institutions as instruments of its oppression. 
It is from this only a short step to efforts to undermine 
and eventually replace what is seen as oppressive 


instruments. 
Conscription Crisis 


Perhaps the two events which caused the most ill- 
feeling and brought on that most potentially dangerous of 
confrontations - i.e. cultural - were the conscription 
crises of 1917 and 1942. Herbert Quinn points out that 
the French Canadian had been here for three centuries and 
had no strong ties to Great Britain, and, until recent years, 
with France either. Thus his reluctance, if not outright 
opposition, to fighting in Great Britain's wars. On the 
other hand, the English Canadian, a comparatively recent 
newcomer to Canada, and still maintaining strong ties with 
the Motherland, was unable to comprehend the French Canadian's 
opposition to conscription.12 Above all, however, the 


12 Quinn, Union Nationale, p. 8. 
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plebiscite of 1942 confirmed to French Canadians that the 
federal government was a power dominated by English-speaking 
Canadians. The King government had pledged no conscription, 
but when in 1942 the plebiscite relieved King from his 
pledge the French Canadians were included even though eignty 


per cent had cast a negative ballots? 


History of French Canadian Nationalism 


Thus the French Canadian nationalism of tic 
Sixties isunothing new. «lt has) hadwa jconsideral lenhactory, 
in one form or another in Quebec as the conflicts between 
the races have occurred. Mason Wade sees the foundations 
of contemporary French Canadian nationalism in the movements 
spurred by Henri Bourassa the leading nationalist at the 
turieof ebhencentusyadeAsagroupsdt snBrenchdwneterssledaby zene 
Abbe Groulx published their thoughts on the conditions for 
survival of the French people in Canada. This group actua.ly 
raised the possibility of a separate state for French 
Canadians. But these sentiments came to nothing. For one 
thing Bourassa discouraged separatist leanings, but it 


flared again with the depression of the 1930's. Le Jeune 


13 Cook, Canada and the French-Canadian Question, p.5°. 
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Canada, founded in 1932, was separatist in 1934. ‘The 
political climate was favorable for such a movement. Quebec 
was in revolt against the provincial government of Taschereau 
and Mr. Bennett's federal government lacked sympathy in 
French Canada. The avowed separatist Paul Bouchard edited 

a weekly newspaper La Nation which in 1937-38 contrasted 

the Canadian system unfavorably with the fascism of Mussolini. 
The conscription crisis of 1942 led to the rise of the Bloc 
Populaire, an anti-war party founded to exploit the opposition 
to conscription and to unite the nationalist groups. It 
however stopped short of Separatism being concerned primarily 
with the terms on which the two cultures could inhabit the 


same country.14 


Despite Quebec's miraculous success in resisting 
assimilation, separatism has appeared again, but this time 
in a much different form. This time it commands a relatively 
large following with support among the intellectuals and 
the educated; this time it contains a series of loud demands 
for wider jurisdiction and larger fiscal powers. Why? Why 


at a time when Quebec has more autonomy and more powers over 
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its own destiny than ever before? French is the official 
language in Quebec courts and legislature. Education is 

the exclusive domain of the province. It has representation 
in the Cabinet in excess of the proportion which its 
population bears to Canada. The Federal Government has 
undertaken to increase bilingualism in the civil service. 
The answer is that Quebec is not content any longer simply 
to survive as a distinctive entity. It,;now wants the 
Satisfactions that go along with an urbanized, industrialized, 
dynamic society. This is what makes the "quiet revolution" 
of the sixties different from the nationalist movements of 
earlier years. Quebec was content to be left alone to run 
its predominantly rural society on old, traditional ways 
influenced to a great extent by Roman Catholic social 
doctrine. It was not much interested in business and 
government control or planning of the economy, public ownership 
of industry and social welfare programs were little thought 
of. Quebec was content with guarantees for its religion, 
Civil laws, education and the things that mattered to la 
survivance. That battle has been won - now Quebec wants 
more than just rights. To this extent separatism is only 


one of the elements in the turmoil of life in Quebec since 
the beginning of the sixties - a DY SPLOdUC EOL saNnew rand 


bigger revolution. That turmoil was released with the deaths 
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Duplessis in 1959, and his successor Paul Sauve a few months 
later. This brought to power in Quebec the Liberals under 
Jean Lesage and marked the beginning of the end SL" o1asy 
Quebec. As Ramsay Cook puts it: 
The death of Duplessis removed a cap that had 
kept the seething discontents of French Canada 
sealed up for more than a decade.15 
Quebec since 1940 had experienced accelerated industrial 
and urban growth, resulting largely from the investment of 
non-French Canadian capital attracted by enormous natural 
resources, stable government, low taxes and cheap, unorgan- 
ized labour thanks to Duplessis' continuing war on unions. 
He manipulated French-Canadian nationalism interpreting 
all federal welfare policies as encroachments on Quebec's 
sovereignty. He treated Quebec like a besieged fortress. 
The result was a great gap between social welfare policies 
and the economic and social developments which had taken 
place. Cook suggests that even had Duplessis lived, it 
is doubtful that he could have prevented the explosion much 
longer. The new industrialization and urbanization which 


had been at work undermining traditional rural society in 





15 Cook, Canada and the French-Canadian Ouestion; {p.l1; 
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which the church played the major role now required better 
educational opportunities, welfare benefits, housing and 


modernized labor laws. ?® 


The state under Lesage's Liberals 
provided just that with a massive program of modernization 
which replaced the Church as the main force behind la 
Survivance. The state took on a positive role changing 
among other things the church directed education system 
with its emphasis on the classics. At the same time 
Duplessis' death appeared to release the pent up feelings 
and emotions of the Quebeckers. A new atmosphere of freedom 
prevailed and it was a time for angry questioning of the 
oldsinsti tutions ; 

For years the whole society of Quebec has 

been on three kinds of tranquilizers: a church 

crippled by Jansenism; an education system 

sabotaged by the church; and a political 

system corrupted by cynical politicians. These 

influences made Quebec's quiet revolution so 

quiet you couldn't hear it. Why? Because it 


simply was so corrupt that it struck dread 
into those who wouldlfightmt ly!’ 


Maitres Chez Nous 


In the 1962 election the Liberals campaigned on the 
issue of nationalizing private hydro-electric companies - 
stoi ssi pags), Slik 


17 Solange Chaput-Rolland, "Postscript", Saturday 
Night, April, 1964, p. 34. 
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engineered by Natural Resources Minister Rene Levesque. 

The campaign slogan was "Maitres chez nous" and the 

policies were positive nationalism. But positive nationalism 
costs money and thus Lesage found himself in a dilemma which 
he endeavoured to resolve by accelerated fiscal demands on 
Ottawa. Thus the demands of Quebec embraced not only the 
traditional cultural sphere but became increasingly threat- 
ening in the economic and constitutional arena which, said 
Quebec, was necessary for the development of the French 
Canadian nation. The aftermath has been a running battle 
with Ottawa, the questioning of traditional values in which 
the old, passive role of the state has been rejected, the 
place of the church in society seriously questioned, the 

role of education re-examined. Most seriously Confederation 
itself and French Canada's position in the nation is vigorously 
debated and questioned. Various shades of opinion have 
emerged from those who feel the question is not important 

to the outright separatists demanding absolute secession 

from Canada. That this questioning of Confederation is 


serious is best summed up in the words of the Royal Commission 


on Bilingualism and Biculturalism (hereafter referred to 


as the B. and B. Commission). 
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All that we have seen and heard has lead us 
to the conviction that Canada is in the most 
Critical period of its» history since’ Conted= 
eration. We.believe that there is..a_crisis, 
in the sense that Canada has come to a time 
when decisions must be taken and developments 
must occur leading either..to its break-up, 

Or toa new set Of .cOnclclvons sfOrel oa uUtiee 
existence. We do not know whether the crisis 
will be short or long. We are conyinced that 
it is here. The signs of danger are many and 
serions.18 


Classification of Separatists 


To assess meaningfully the prospects of separatism 
in Quebec it is necessary to obtain some indication of the 
strength of the independence sentiment. Research indicates 
this is a difficult task given the absence of reliable 
depth study in this area, the wide variety of opinions and 
conflicting estimates, the almost constant change in the 
Situation and the reluctance by some to estimate the 


strength of the movement. 


The B. and B. Commission said it was unable to 
estimate the extent of separatist support among the masses. 


"It would appear, however, that the all-encompassing idea of 


18 canada, Royal Commission on Bilingualism and 
Biculturalism, A Preliminary Report (hereafter cited as 
Preliminary Report of the B. and B. Commission), (Ottawa: 


QUceiMoaeoIticten, eo GUO rn Loo 


- 49 - 


"emancipation" finds a very considerable response among 


them. "19 


It is important to distinguish between those who 


are ayowed separatists and those who are in fayor of change 


but something less than absolute independence of Quebec 


from Canada. The B. and B. Commission divides the 


"emancipation" sentiment into four categories: 


(1) 


pe Tics 


The Separatists. "By their own admission a 
rather small numerical minority, the separatists 
nevertheless exercise an influence on French 
Canadian society which is proportionately 
higher than their number." 

The Commission finds their membership mainly 

in urban centres among students, artists, 
intellectuals and "professionals". Their 
argument is well known. To regain control 

of their destiny French-Canadians must opt for 
a sovereign State of Quebec. The minority must 


be "decolonzied" so that it may be freed from 


its status as a "slave nation’. 
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(2) "The “quasi-separatists”..° This “is the large number 
of undecided or pragmatic persons who consider 
everything solely in terms of Quebec. They 
Tookvon -anything whichiias to do with cie rest 
of Canada or the federal government with total 
inditterence, 11 NOL sUSPpLOlon and=angerssliis 
group has not rejected separatism neither have 
they embraced it. Separatism is a possibility 
to be examined closely. The quasi-separatists 
are the young elites "and their influence is 
all the more serious since it is exercised 
skillfully within political parties and other 


Quebec instituttons™or cdifrerent kinds 


(3) The reformists. In this category the Commission 
put the majority of those who participated in 
their regional meetings. None are defenders of 
the status guo. All are dissatisfied with 
French-Canada's present position within Confed- 
eration, but their desires cover a broad spectrum 
from formal equality of the two languages to 
a new constitution in terms of equality of the 


two cultures to special status for Quebec. 
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(4) The moderates. The Commission has difficulty 
in describing this group which it pictures as 
unorganized and therefore silent. It suggests 
the danger of "paralysis of the moderates" 
who are silenced by the organized groups prepared 
to shout down their opposition and thus keep 
their moderate thoughts to themselves, afraid 


of not being "in the stream of history". 


The Commission does not try to estimate the value 
of each group, but does see a fundamental common characteristic 
in them all. Taken all together all shades of opinion emerge 
fire favor of a greater recognition of the "French-Canadian 
nation", a greater role for "the state of Quebec" and greatly 
increased scope for the French language, especially in Quebec. 
A more or less greater awareness of the obstacles in the 
path of these aims, the differing values or weights placed 
on these obstacles leads to different conclusions and different 
locations on the spectrum such as separatism or quasi- 


separatism. 29 


20 aA Preliminary Report of the B. and B. Commission, 


p. 116° 
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Separatist Support 


We are still faced with the necessity of getting 
at least an idea of how deeply rooted support for separatism 
is in Quebec. In September 1964, Canada Month published 
their findings in which the author, John Kettle, says his 
sources indicate the supporters of separatism form at 
least five per cent of the population (about 250,000 
persons). Other sources polled by Canada Month estimate 
the number of separatists from as low as five per cent to 
Conservative MP L.J. Pigeon's (Joliette-L'Assomption-Montcalm) 
"Forty per cent mostly members of the elite - doctors, 
professors, sstudentsue. enw ea lhieeslticloscaysethe 
consensus reads: 

A hard core of a quarter million determined 

separatists, another half million who 

actively favor the idea now (when it is not 

imminent), a further three quarters of a 

million who from time to time think independence 

would solve their problems. But it is apparent 

that no one knows.21l 

Ramsay Cook places the number of separatists at 
thirteen per cent of the population of Quebec, the vast 


21 John Kettle, "Separatism: No Threat Today, 


It Could Wreck Canada in a Decade", Canada Month, September 
MAS yet BE e 
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majority of whom, he says, are well educated, under thirty, 
with a propserous family background. They are compared to 
the ideologically minded everywhere, as radicals rejecting 
compromise and demanding national independence, or 
separatism. "Nearly all of their writings show an intense 
interest in the newly independent nations of Asia and 
Africa, a profound ignorance of economics and pride in the 


achievements of contemporary France."* 


To grow, Mr.Cook 
suggests, the movement would have to spread into the 
working class population which has remained aloof from 
separatism suspecting it would have to pay the price.*? 
Under Jean Marchand, now a Federal cabinet minister, the 
unions left no doubt where they stood on the issue. However 
the entrance of Rene Levesque as an avowed separatist 

appears to be causing the unions some second thoughts. 
Quebec's two biggest labour organizations invited Mr.Levesque 
to discuss his proposal to establish a sovereign Quebec 

state within a Canadian common market. Mr. Levesque was 

also invited to explain his thesis before joint meetings 


of Quebec labour leaders, the Quebec Teachers Union and the 


Catholic Farmers Union. All of these forces have so far 


Pp 20 ng pee stanton scat pecare Scant RN | bli yarange 
p. 18-19. 
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backed federalism with special status for Quebec. Marcel 
Pepin, president of the 225,000 member Confederation of 
National Trade Unions has reported "great interest" in the 
constitutional position taken by Mr. Levesque. A vice- 
president of the CNTU says the Parti Quebecois leader is 
considered almost a hero within some segments of labour 
ranks. 74 The labour movement in Quebec has not aligned 
itself officially with the new Parti Quebecois and it is 
difficult to know just where the movement at the official 


level or its members stand. 


In the provincial election in Quebec on June 5, 
1966 the largest Separatist party, the Rassemblement pour 
I'Independance Nationale (RIN) secured 5.5 per cent 
(128,000) of the popular vote. The Ralliement National 


(RN) secured 3.2 per cent (73,000) of the popular yote.7> 


The popular vote percentages above bear some 
correlation to the survey conducted in October 1967 by 
Opinion Research Corporation which showed seven per cent 


of French Canadians in Quebec in favour of separation from 


24 "Levesque to Outline Sovereignty to Labor", 
Edmonton Journal, December 18, 1967, p. 2. 


25 Paul Fox, "Quebec - Results in Three Provincial 


Elections", Politics: Canada, (Toronto: McGraw-Hill, 1966) 
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Canada. This survey also indicated: 


(a) Sixty-six per cent wanted the Constitution 
modified to give more power to the provincial 
government. 

(b) Seventy-seven per cent were in favour of French 
as the official and working language in the 
province. 

(c) Thirty-six per cent desired closer ties with 
the rest of Canada. 

(d) Constitutional change was low on the list of 
priorities - only four per cent said it deserved 
top priority. Housing took first place. 

(e) Fifty-seven per cent of French Canadians felt 
they were less well treated in Canada than 
English Canadians. 

(f) Seventy per cent felt bitter about their 
treatment. 

(g) About nine per cent of the 18-24 age group 
favoured separatism while one third wanted 
special status. 

(h) Almost two thirds said separatism would cause 


them personal economic loss. 2° 


26Opinion Research Corporation International Limited, 
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The difficulty lies in assessing the strength of 
the new Parti Quebecois, a united force committed to an 
independent Quebec and led by the dynamic Rene Levesque. 
Speculation Nase placedeits support LLomeacmLowsac ten, per 
cent of the population of Quebec to as high as twenty-six 
per cent. The 1966 Quebec election gave the two separatist 
parties approximately 9 per cent of the popular vote. 
Intuitively one can estimate an increase in following with 
the adherents united under one banner and led by Mr.Levesque. 
In addition it must be remembered that as the B. and B. 
Commission pointed out, the gquasi-separatists have not 
discarded separatism as a means of obtaining what they 


believe Quebec must have. 


The most recent survey on Quebec attitudes by a 
team of sociologists under the auspices of the Toronto 
Ee leg ratedicmes pevonrimana =hepot ted im, Jule e960 doesnot, 
unfortunately, quantify the feelings and ideas expressed 
by those interviewed. The findings do indicate that while 
there is probably a little bit of separatism in every 
French Canadian there is also a good deal of suspicion and 


scepticism about the future of an independent Quebec. 
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A further indication of the mood in Quebec may be 
gleaned from the Gallup Report of May 24, 1969 which 
indicates 85 per cent of Quebec in favour of the Language 
Bill, eight per cent opposed and seven per cent with no 
Opinion. The confirmed separatist believes that such 
things as the Language Bill, bilingualism in the civil 
service, creation of a Federal District etc. is too little 
too late. The B. and B. Commission confirmed that to the 
true Separatist an independent Quebec is the only answer. 
If this is accurate, and there is no reason to suggest 
otherwise, then the fact that 85 per cent of Quebec favoured 
the Language Bill is significant simply because separatists 


would not support the Bill. 


Obviously these are somewhat less than desirable 
methods of assessing the Separatist strength but until the 
next election educated guesses are the best that can be 


hoped for. 


Financial Implications 


The Quebec labour unions have so far been cautious 
about support for the separatists fearing that they would 


have to pay the price of an independent Quebec. Ramsay 


Cook says the separatists show a "profound ignorance of 
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a The 1967 survey reported some two thirds 


economics". 
of those polled believed separatism would cause them 
economic loss while sixty-eight per cent of the separatists 
said they would gain economically by Bema cree The 
most recent 1969 sociological report on Quebec shows fear 
of the economic consequences of an independent Quebec. 
Among the French Canadian businessmen the sentiment was 

"If I separate perhaps I can preserve it (identity) but 

I will die economically". Among the lower middle-class 
group it was suggested that if it came to a fight it would 
not be between the English and French but between English 
and French on one side against separatists on the other. 


Among housewives there was fear of becoming another state 


in the United States and loss of American investment. 


Charles Neapole, President of the Montreal Stock 
Exchange, says bluntly, "The separation of Quebec is not 


an economic feasibility."?? 


According to Blair Fraser 
writing in McLeans Magazine, the separatists are aware of 


the staggering costs of separation which could not be met 


27 Cook, Canada and the French-Canadian Question,p.19. 


28 Quebec Attitude Study for C.B.C., p. 16. 


Go Charles Neapole, Letter to the writer, January) 9,1968: 
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without totally unacceptable sacrifices in the current 


standard of living in Quebec. 29 


It is not proposed at 
this point to present a balance sheet on the economic 
considerations of separatism in Quebec, but simply the 


arguments of the main protagonists. 


The main financial spokesman for the anti- 
separatists was, and in the event of impending trouble 
would probably continue to be, Eric Kierans now a federal 
cabinet minister and formerly president of the Montreal 
Stock Exchange and revenue minister in the Lesage Government. 
In a speech to the Reform Club on October 8, 1967 Mr. Kierans 
spelled out the costs of separation which he said would lead 


ods 


to "poverty, heavy unemployment and misery". His major 


economic theories and predictions are: 


(1) Separation would cost the people of Quebec at 
least 2.3 billion dollars in the first five years 
of independence. 
(2) At the present time Quebec receives 35 per cent 
of federal payments to the provinces but contributes 


only 25 per cent of such payments. 


30 Blair Fraser, "And Why It Can't Happen", 
MacLean's Magazine, December 1967, p. 17. 


31 "Separate Quebec Leads to Misery", Edmonton 
Journal, October 10, 1967, p. 16. 


(3) 


(4) 


(5) 


(6) 


oe iSO 
An attempt to maintain federally-supplied services 
over the first five years on independence would 
cost the government of a separated Quebec about 
$1,200,000,000. Revenue would decline to 10 per 
cent "at a very conservative estimate" amounting 
to $1,000,000,000 to leave the government with 
agdeficitsofes2esibillionegethe main reason for 
the revenue drop would be loss of investor 
confidence. 

To balance its budget, Quebec would either have 

to raise taxes or cut expenditures by reducing 

Old age pensions, family allowances, hospital 
services and educational facilities. 

Raising sales, income and other taxes would cause 
an outflow of Quebec's best brains to Ontario 

and the United States. 

NOUtEOtwan total population Of .6emllltion, “Lewer 
than 5,000 politicians, thinkers and bureaucrats, 


the new elite, will benefit from separatism. The 


burden will be borne by the rest of the population". 


32 "Separate Quebec Leads to Misery", Edmonton 


JOUENal) OclLOover. 107. 196/7.)D.) Lo. 
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According to MacLean's Magazine, Ottawa officials 
agree that the Kierans' appraisal of the loss to Quebec 
of the net benefit in federal payments of something like 


$200 million a year is about right.33 


For the Separatist cause, Rene Levesque disagrees 
violently with this appraisal, claiming that Quebec's net 
loss of revenue (he puts it as $350 million a year) would 
be more than offset by savings of needless expenditure such 
as defense (which he estimates costs Quebec $500 million a 
year) and that such cutbacks would reduce total expenditure 


34 


to Quebec of $615 million a year. Mr. Levesque's figures 


are based on a number of assumptions: 


(1) Present federal services to Quebec, i.e. family 
allowances, old age pensions, foreigh embassies, 
could be financed out of taxes now paid to 
Ottawa. Blair Fraser claims that other newly 
dependent countries have found this is not 
necessarily so; these services actually end up 
costing more. 2> 

33 Blair Fraser, “And Why It Can't Happen, p. 69. 

34 Ipid., p. 69. 


35 Blair Fraser, "And Why It Can't Happen, p. 69. 
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(2) A common currency backed by the Bank of Canada 
in which Quebec would have an equal share of 
control, as well as equal control over gold and 
foreign exchange reserves and thus a veto over 
monetary policy. 

(3) Mr. Levesque assumes a "Common Market" arrangement 
in which there would be no tariff barriers between 
Quebec and Canada and in which Quebec would have 


a Veto: power over external) tariie changes. 7° 


Mr. Levesque's assumptions could be somewhat 
presumptious. It could very well be politically unwise for 
a government of Canada to grant such concessions to an 
independent Quebec. This appeared to be implicit ina 
statement by then Prime Minister Pearson, "A separated 
Quebec could not expect any easy, automatic economic union 
with a continuing Canada, to ease the dislocations and 


u37 


losses that would follow SUCHE a eUn On mi oa del Cl te in) 


Mr. Levesque's thinking. He said on January 15, 1968: 


SOM Tid.) 486 o. 


37 prime Minister L.B. PedesOn 7 opeech ILO Lhes 


Conference on the Economics of Canadian Unity, Banff, 
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We are convinced that politically we need 
sovereignty. But there is no reason why 
we could not negotiate a sort of common - 
market arrangement - an economic alliance - 
withthe rest of Canada... 


The disastrous economic implications of an 
independent Quebec trying to issue its own cummency tare 
brought out in the report by the Constitutional Committee 
of the Quebec Liberal Federation presented to its annual 
convention in October 1967. This report suggests these 
consequences for such a move: pressures on reserves, 
flight of capital, declining investment, added borrowing 
difficulties, adverse effects on retirement plans, real 


income and manpower exodus. 29 


Robert Bourassa, the Quebec Liberal Party's. 
economic expert, foresees these problems of issuing a 


Quebec currency: 


There would be a problem of confidence, 
especially during the period of transition 
that would be necessary to inspire the 
confidence of the public and especially of 
investors. The tempation would be strong to 


SBT ee, 3} SSRIS oe. NG OS tay Re . AEH Os 
World Report, January 15, 1968, p. 45. 


39 Constitutional Committee of the Quebec Liberal 


Federation Policy Commission, Report to the Annual 
Convention of the Quebec Liberal Federation, Quebec, October 1967 
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get rid of Quebec securities for Canadian 

dollars. It would be quite easy for 

owners of capital to transfer assets simply 

by moving them from bank branches in Quebec 

to branches outside. . . enormous pressure 

on exchange reserves, and the consequences 

that would follow: devaluation of the money, 

austerity measures, flight of capital, 

problems of borrowing on foreign markets, 

arise in the cose of our importectl 

The combined indebtedness of the Quebec government, 
Quebec Hydro and the City of Montreal is approximately 
$5 billion without considering other municipalities. Quebec's 
current annual borrowings amount to approximately $500 
million a year to meet investment and operating deficits and 
it was reported in 1967 by Douglas H. Fullerton while 
serving on a Quebec government - appointed committee to 
study financial institutions in the province as “practically 
impossible to sell Quebec provincial or municipal bonds in 
Canada outside Quebec". He predicted that independence 
would result in an unloading of Quebec bonds at any price 
and a consequent radical drop in Quebec's credit.*1 Thus 
the refunding of the province's enormous debt would be more 


difficult. Asked if French capital would be attracted to 


replace that diverted by independence, Charles Neapole 


40 Fraser, "And Why It Can't Happen", p. 69. 


41 Fraser, "And Why It) Can't’ Happen’, p. ‘69. 
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replied: 
French capital might be attracted but at 
great cost as they drive a hard bargain, 
and the French government has to pay in 
the neighborhood of 8 per cent for its 
own borrowing. 
To this must be added that with de Gaulle no longer in 


control of France, the French government may not be as 


anxious as in the past to support a "Quebec libre". 


An inkling of the effect a declaration of 
independence could have on Quebec's economy can be gleaned 
from the Financial Times of October 1967 which reported 
then that Quebec's confidence rating among businessmen 
had "fallen to its lowest level since the quiet revolution 


began in 1960". 43 


The article reported flights of capital 
from Quebec, the decision of Bell Telephone to build a 

new $28 million office building in Ottawa and transfer 350 
employees from Montreal; the sale of 200,000 shares of 
Banque Canadienne Nationale by Investors Syndicate of 


Winnipeg; the delaying of a new share issue by a major 


corporation developing power for sale to Quebec Hydro and 


42 Charles Neapole, Letter to the writer, January 9,1968. 


43 Michael Barkway, “Investors Fleeing Quebec", 
Edmonton Journal, October 10, 1967, p. 16. 
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the rumors from banks, investment houses and real estate 
offices reporting the decisions of clients to reduce 
their holdings in Quebec. The great danger however lies 
in the unmeasurable potential loss of new investment from 


Quebec scared off by political uncertainty.44 


There is reason to believe that the climate 
resulting in the Financial Times report has now substantially 
improved. The most recent research project on Quebec 
attitudes indicates that most of the English-speaking 
business executives are standing their ground in Quebec 


although there are those who now commute from Ontario. 


Observers believe the reports of flights of 
Capital and loss of investor confidence reported in late 
1967 were confirmed by then Prime Minister Johnson's visit 
to New York (prime market for floating provincial bond 
issues) in early November 1967 reportedly to shore up 


confidence in Quebec's investment climate. 


The separatist cause from an economic standpoint 
was further worsened by the addition of $86 million annually 
to Quebec's equalization payment as the result of changes in 
the formula which takes into consideration total fiscal 


Capacity of each province. 


44 tpid. 
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As final evidence for the thesis of economic 
catastrophe for a separate Quebec is the comment by 
Gerard Filion, General Manager of the General Investment 
Corporation of Quebec, a semi-private, semi-government 
agency offering financial support and advice to the 
province's secondary industries: 

But I would say separatism will remain a 

Minority movement. It's not a matter of 

feeling sympathy for the English, it's a 

matter of economics. If Quebec separated 

the standard of living would fall by about 

ten, maybe even 25 per cent for at least 

one or two generations ... From a merely 

practical point of view it would be 

stupid.45 

It should be kept in mind, however, that 
nationalism is seldom practical. It is rather one of the 
great non-rational emotions known to political man and it 
would be folly to suggest that Quebec separatists will 
judge action in the cold, clear light of financial statistics. 
But it would be equally fallacious to suggest that such 
data will be ignored. The young intellectual elite of 


Quebec who are belived to make up a good proportion of the 


separatists can be expected to question this aspect of 


45 John Kettle, "Separatism: No Threat Today, It 
Could Wreck Canada in a Decade", Canada Month, September 1964, 
pews. 
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separation just as the bureaucratic elite can be expected 
to advise any government of Quebec of the financial 


implications. 


A June 1969 survey of the Union Nationale 
members reported that all agreed Quebec could survive an 
independent state but none could say at what price to the 


economy. 


About ninety per cent of the 56 members agreed 
that it would take Quebec about a generation to overcome 


the economic consequences of such a move. 


Roads Minister Fernand Lafontaine indicated doubt 
that Quebec would be willing to pay the price. "What do 
you mean by survival?" he asked. "Cuba, the African states 
and the Arab states survive economically, but on what 


COndLELOns mn 


What Does Quebec Want? 


What does Quebec want? The answer to this question 
is both disarmingly simple and at the same time complex. 
Quebec wants equality for French-speaking Canadians. The 


great dilemma is how is this to be achieved and what 


constitutes equality anyway? For the separatist in Quebec 


- 69 - 


there is only one solution - an independent State of 
Quebec just as this is the only solution to English- 
speaking separatists. To others it depends where they 
sit on the spectrum i.e. moderate, reformist, quasi- 
separatist. It is suggested, however, that despite its 
complexity, opinion has crystallized to the point where it 
is possible to divide what Quebec wants into the minimum 
conditions for future unity and other demands. While the 
evidence indicates the strength of the separatist movement 
is numerically small, it is doubtful if the upheaval in 
Quebec can be contained and the voices of moderation heard 
unless certain minimum demands are met. The danger lies in 
those moderates, reformists and quasi-separatists (to use 
the B. and B. Commission's terms) being convinced by the 
separatists that there is no hope of change and thus swelling 
the ranks of the latter. This appears as a very real 
possibility unless Quebec's minimum demands are met. This 
minimum is best summed up in a statement of the B. and B. 
Commission: 

The point at issue is essentially equality 

of opportunity, but a real equality of 

opportunity - an equality ensuring that the 


fact of speaking English or French would be 
neither a help nor a handicap to a person 
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seeking entry into the institutions 

affecting our individual and collective 

life, 46 

Fulfillment of Quebec's minimum demands would 
permit the French-speaking Canadian to travel or live in 
any part of Canada under the same linguistic and cultural 
conditions as are available to English-speaking Canadians 
Piving in, Quebec... Until recently the French Canadian 
leaving Quebec left behind his language and culture and 
accepted an alien mode of living despite his being a 
Canadian and moving within the borders of the Canadian 


nation. 


According to the 1961 census there were 853,462 
Canadians living outside Quebec who reporteditihats their 
mother tongue was French. The B. and B. Commission reports 
that 95 per cent of Canadians of French mother tongue live 
in Quebec, Ontario and New Brunswick. The latter two 
provinces have moved swiftly to redress the worst grievances 
of the French-Canadians particularly with respect to the 
teaching of children in public schools in the French 
language. 


a 


46 Canada, Royal Commission on Bilingualism and 
Biculturalism, Book 1, (Hereafter cited as B. and B. Commission 
~ Book 1), Ottawa: Queen's PiU CGI pel Joye peeex ie 
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The absence of equal language rights throughout 
Canada has given rise to the application of the word "ghetto" 
by Quebec political leaders in describing their province. 
It was used frequently by former Premier Johnson at the 
Confederation for Tommorrow Conference. He repeated his 
argument that the existing constitution by denying French 
language rights across Canada fences the French fact into 
Quebec, thereby giving French Canadians a "ghetto complex". 4/ 
The crucial importance of cultural and linguistic changes to 
Quebec is perhaps best confirmed by a statement from Le Devoir, 
formerly edited by the late B. and B. Commission Chairman 
Andre Laurendeau, and a champion of Quebec rights. This 
newspaper wrote "cultural and linguistic dualism is the 


number one problem of Canada". 48 


Translating these minimum conditions into meaning- 
ful recommendations and the methods of removing the "ghetto" 
fences was accomplished by Volume I of the B. and B. 
Commission. The Royal Commission recommended that French 
Canadians outside Quebec be given language equality enjoyed 


by English Canadians in Quebec, but it recognized at the 


47 "Bast Meets West on Constitution", Edmonton 
Journal, November 29, 1967, p. l. 
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Same time the practical difficulties of accommodating the 
French language in some parts of Canada. Thus while the 
Report stresses the principle of expansion of the French 
language throughout Canada and the provision of 
constitutional guarantees for the language, the Report's 
implementation requires only the establishment of bilingual 
districts wherever the minority language constitutes ten 
per cent of the population. 49 This proportional bilingualism 
would amount to only one bilingual district in Alberta 

(St. Paul-Bonnyville). Saskatchewan also would have one 
and Manitoba four. The Report recommends constitutionally 


guaranteed bilingualism for Quebec, Ontario and New Brunswick. 


The Commission makes it clear that English-speaking 


Canadians are not being asked to speak French: 


A bilingual#country is not one where all the 
inhabitants necessarily have to speak two 
languages. Rather it is a country where the 
principal public and private institutions must 
provide services in two languages to citizens 
the vast Sateen of whom may very well be 
unilingual. 20 





49 B. and B. Commission, Book Gly, epeeL4 7. 


20 B. and B. Commission, Book 1, 1. xxviii. 
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Without enumerating the other recommendations of 
the Commission 2l suffice to say that they appear to meet, 
indeed go beyond, the demands made by Quebec in the 
minimum sphere, that is in emphasizing the equality of 
the French Canadian in the linguistic, educational and 
cultural areas so vital to the survival and enrichment of 
his identity. At the same time as the Report knocks down 
the fences around the Quebec "ghetto" it manages to do so 
without calling for compulsion from English-speaking 
Canadians or asking concessions which can be considered 
repugnant. The Commission emphasizes not the number of 
bilingual people in Canada, it does not even suggest that 
Canadians attempt to become bilingual, rather it emphasizes 
the position of each language in Canada and its use in 
daily life. An example is the recommendation that French 
be permitted in the legislatures of all provinces.» This 
is unlikely to affect the western provinces, but if accepted 
would indicate a genuine desire to make Canada truly and 
officially bilingual and this would seem to be a major 


objective of Quebec. 


51 tpid., 147 - 149. 


92 B. and B. Commission, Book 1, p. 147. 
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A major effort by the provinces towards achieving 
equality OL ecneserench Canadian in this area of minimum 
conditions would, it is suggested, achieve a completely 
new dialogue between the races. Of some significance 
is that such acceptance would destroy the effectiveness of 
one of the major claims of the Quebec separatists and 
special status seekers. The rationale behind special 
status or independence for Quebec has been that due to the 
inequality of the French Canadian in all parts of Canada, 
his inability to use his mother tongue and consequent 
LOSS Or —j/ObsOpportunities, educationalmtaci PULicsc metc., 
that he must look to Quebec and only Quebec for his well- 
being and satisfaction of his aspirations. It follows, 
therefore, the argument goes, that Quebec is a national 
home of the French Canadian, the Quebec government is his 
On byeDEOLeeclom@mpands Gienberore Ene Ouebecegovernmentamust be 
granted special powers to fulfill this function. Outside 
Quebec, Canadians have two governments to call on, federal 
and their provincial administration. In Quebec the French 
Canadian must rely solely on his government at Quebec 
City. In January 1964 as leader of the Opposition, the late 


Daniel Johnson said: 
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What we want is a Quebec that is strong and 
free because it is the paternal hearth and 
the principal home of our French-speaking 
citizens. It seems essential to us that 
our provincial state should be free to own 
and make use of all the political and 
fiscal instruments that are necessary for 
it to have as the PORTE EOS guardian of 

a particular culture. 3 


This point is emphasized by the Report of the Royal Commission 
of Inquiry on Constitutional Problems (the Tremblay Report) 


which speaks of the particular mission with which the 
province of Quebec is charged" .. .a mission without 


:; 5 
equivalent in any other province". 


If an accommodation is made with Quebec on its 
minimum demands then the claim to be sole representative of 
the French fact could be seriously weakened. This would in 
turn weaken the claim to "Statut particulier" in the division 
of powers on the basis of language rather than on the basis 
of which level of government can best perform a particular 
function. Certainly rejection of the principle of equality 
between the races and Canada-wide recognition of the French 


fact will provide the separatists with devasating ammunition. 


53paniel Johnson, "We want a Quebec that is Strong 
and Free", Canada Month, January 1964, p. 27. 


34 Quebec, Royal Commission of Inquiry on Constitutional 
Problems, Report (hereafter cited as the Tremblay Report, 
Quebec, Province of Quebec, vol. 2, p. 89. 


Official Languages Bill 


This accommodation has taken concrete form in the 
Official Languages Bill which recently received royal assent. 
The bill declares English and French to be official languages 
for all the business of Parliament and the federal government 
with equal status and privileges. To give practical effect 
to this declaration the bill authorized the establishment 
of bilingualedistricts in pasts orethe: COUNTY yswielremtne 
official minority group, French-speaking or English-speaking 
as, the: case mayabe,;. 1S OteSignifticant) Sizewmln suchedistricts 
the federal government would be required to make its services 


available in both languages. 


The bill does not require any citizen to be, or 
become, bilingual. It proposes to tell government depart-— 
ments and Crown corporations - not private citizens - that 
they must be able to function in both languages in selected 


areas. 


Section 107 of the Criminal Code does not apply 
to the bill. This section lays down prison terms of two 
years for violations of federal statutes that do not contain 


their own penalty provisions. 
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The Official Languages Bill has been much 
maligned and is the subject of gross misunderstanding 
particularly in Western Canada. For this the blame lies 
with the federal government and in particular with the 
Prime Minister who can hardly be said to have played the 
ZzOLeror super-salesman. In a nutshell the bill can be said 
to provide the idea that a Canadian citizen has as much 
right to deal with his government in French as in English. 
But in terms of Canada's political future it could mean 
much more. It gives Quebec an alternative to the “two 
nations" or “equality or independence" concept. The alter- 
native is the one nation two languages concept and in this 
context the bill is a key element in preventing Quebec 
nationalism from being translated into the political reality 


of separatism. 


Mr. Trudeau sees the bill as the foundation of 
the new federalism, the answer to Quebec separatists. French 
Canadians will now be encouraged, he believes, to look on 
all of Canada as their home and will not feel forced to 


confine themselves within one province. 


This should not be misinterpreted as implying 
that there will suddenly emerge a massive migration of 


French-speaking Quebeckers. The Official Languages Bill 
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is just as important for what it does not say as for what 

it does say. This paper has referred previously to the non- 
rational emotion of nationalism. Symbols are of extreme 
importance in matters of nationalism. Debate which has 
poured forth concerning the Crown is surely evidence of 
that. Therefore while no French Canadian may take advantage 
ObMthes bill thes ftaecternat Ne. CansdO pcOel omy iita laaco 


National unity. 
Quebec-Ontario Axis 


Another development which may have large political 
implications is the educational and cultural exchange 
agreement ed by Quebec and Ontario. Since this took 
place before passage of the Official Languages Bill it 
gave Canada's largest French-speaking minority (425,302) 
more than the Official Languages Bill provides and without 
the help of the federal government. Thus Quebec emerges 
aS a very competent spokesman for French Canada ata damages 
the cause of separatism. Obviously the Quebec-Ontario axis 
Means more than this. Quebec and Ontario share similar views 
about what powers the provinces should have within Confeder- 
ation and what revenues are necessary for their exercise. The 
two provinces represent half of Canada and the axis therefore 


presents a formidable front at federal-provincial conferences. 
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Despite the obvious power play (coming just before the 
third federal-provincial constitutional conference) the 
importance of the agreement for national unity and 


federalism can not be ignored. 
Equal Partnership 


Before leaving the subject of extension of 
language rights, there are two other points which should 
be made. Firstly it is pointless at this stage in the 
great Canadian debate to argue whether or not Confederation 
included a treaty between the races. If the principle of 
equal partnership is rejected and Quebec's minimum demands 
denied then an invitation to Quebec to secede is made. In 
reality there is no choice between acceptance or rejection 
of the principle if the debate is to continue. The B. and 
B. Commission, guided by its mandate, says: 

For us the principle of equal partnership 

takes priority over all historical and 

legal considerations, regardless of how 


interesting and important such considerations 
may be. 


55 B. and B. Commission, Book 1, p. xxxix. 
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To give effect to political realities Canadian 
federalism must recognize equal partnership between the 
two founding peoples. Such recognition of neutrality | 
between the two languages and the two cultures does not 
interfere with existing language rights or alter a 
fundamental right entrenched in the constitution. If there 
is not recognition of this concept there can be only one 
alternative - that is the one proposed by the separatists - 
the recognition of two collectivities the result of which 


is obvious. 
The Whird Horce 


Secondly the claims of other language groups to 
some sort of language protection or elevation to official 
status is a failure to grasp the fundamental concept of 
the Canadian nation. Such claims have no basis historically 
legal hyA a CanddagisSeagbi lingualscountryein which English 
and French Nave, certatm basic prights .4 jHastorically these 
traditional rights have always been enjoyed by French and 
PnGULsie neecanadaweelinpractical.termsce thestederal civil 
service obviously could not function in several languages. 
To be completely objective it must be added that politically 


it is obvious the French Canadians have levers of power 
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unavailable to any other group through their numbers, 


control of the Quebec government and influence at Ottawa. 


People from other countries who later came to 
Canada must be considered as having made a conscious- 
decision with the full knowledge they would have to accept 
their new homeland's way of life and languages. To claim 
a status for a language equal to that given French is a 
misunderstanding of the history of Canada and more importantly 


its present political situation. 
Quebec's Other Demands 


The discussion on the question of "what does 
Quebec want?" has been concerned to this point with what 
is viewed as its minimum conditions for remaining in 
Confederation. It is submitted that some accommodation on 
the minimum alters the nature of the dispute, removes some 
heavy weapons from the separatist arsenal and renews some 
Quebec confidence in Confederation. It will in addition 
provide a breathing spell to allow the debate to continue 
on “other" demands for satisfaction of the minimum will 
not provide a lasting solution by any means to Canadian 


unity. 
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What does Quebec want in the sphere of other 
demands?) Essentially asre-writinguotmtenceConstiutlon wand 
a new division of powers with greater emphasis on provincial 


powers particularly fiscal resources. 


On December 4, 1967 Premier Johnson said it was 
imperative to obtain for Quebec "all the sovereign status 


056 What 


one can hope for in a world of interdependence 
this means was spelled out in Mr. Johnson's brief to the 
Confederation for Tomorrow Conference and which can be 


looked upon as the ultimate Quebec bargaining position. 


Included in the Quebec Premier's demands were: 


(15 Sole responsibility for all public expenditure 
on every form of education, old age security, 
family allowances, health , employment and 
training of the labour force, regional development, 
Municipal aid programs, research, fine art, culture 
"as well as any other social or cultural service 
within our jurisdiction under the present 


constitution". 


26 "Johnson Pushes Sovereign Status", Edmonton 
Journal, December 5, 1967, p. 40. 
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(2) Free rein to make its own decisions affecting 
economic development "the forging of any 
economic tool deemed necessary" and affecting 
"relations with certain countries and international 
organizations". 

(3) “Exclusive or paramount fiscal powers" must go 
hand-in-hand with exclusive jurisdiction given 


Quebec under a new Constitution. 


Clearly such demands which include exclusive Quebec control 
over 100 per cent of income, corporation and succession 

taxes would completely erode the power of the federal govern- 
ment to legislate on behalf of a Canada including Quebec 

and would be tantamount to the establishment of two sovereign 


governments in Canada, one in Quebec and one in Ottawa. 


Quebec took a similar line at the 1966 meeting 
of the Federal-Provincial Tax Structure Committee Conference 
serving notice that Quebec expected essentially the same 
powers as described above including "legal and political 
recognition of the French Canadian nation" and all the 


powers to govern including 100 per cent of tax sources.>/ 


57 Canada, Federal-Provincial Tax Structure 
Committee, Report, (Ottawa: Queen's Printer, 1966) Demo Ue 
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In effect Quebec was asserting the "deux nations" thesis. 


New Leader 


Since these demands were made there has been a 
change in the leadership of the Quebec government and what, 
on the surface, appears to be a mellowing in Quebec's 
demands. But it is suggested there has been no change in 
Quebec's fundamental belief in the powers it must have but 
rather the attitude of Premier Bertrand is far more concil- 
iatory than one has come to expect from Quebec. He said, 
for example, during the recent leadership campaign when 
questioned about constitutional problems "it has been 
with us such a long time - the people of Canada, and 
especially Quebec, will have to be patient".°28 Bertrand 
calls himself a "100 per cent Quebecker and 100 per cent 
Canadian" and the two are by no means incompatible since 
he refers to being all for Quebec within the limits of 
Quebec's jurisdiction. He has said on many occasions that 
the crux of the constitutional problem involves a redistri- 
bution of powers together with reform of the spending and 


taxing powers. Therefore while it would be incorrect to say 


28 Brian Upton, “Pro-republic Bertrand Makes Case", 
Edmonton Journal, June 20, 1969, p. 42. 
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that Quebec demands in the context of the division of 
powers have changed, the Union Nationale party today, led 
by Bertrand, is for Quebec first but with a definite 


federalist pro-Canada attitude. 


In the recent Union Nationale leadership contest 
Mr. Bertrand secured 1327 votes as against Jean-Guy Cardinal's 
938 and Leveille's 22. This means Mr. Bertrand won the 
convention with a majority of 389 votes and that Mr.Cardinal 
obtained 42 per cent of the ballots. This undoubtedly 
leaves the ultra-nationalist Education Minister ina 
position of considerable strength within the party. The 
Situation may not be unlike that which confronted the 
Liberals and resulted in the departure of Rene Levesque to 
form the separatist Parti Quebecois. The Union Nationale 
could lose some of its younger, more ardently nationalist 


Supporters to Levesque. 


Should Mr. Cardinal take control of the Union 
Nationale at some future date, and he has a power base now 
which makes this a distinct probability, the Party's federalist 
and moderate attitude would change. Mr. Cardinal said during 


the campaign" ... a strong Quebec in a united Canada is both 


naive and dangerous".>? 


The Liberal Party 


What of the other major force in Quebec provincial 
politics, the Liberal party, generally credited with 
instituting the “quiet revolution". What does the Liberal 
party want for Quebec? Firstly it has given the appearance 
of rejecting all forms of separatism by defeating Rene 
Levesque's call for a separate sovereign state of Quebec 
following which the former Liberal Cabinet Minister resigned 
from the party. The party has quietly dropped the 1967 
Report from its 100-member Committee on the Constitution 
which suggested that Canada and Quebec become republics 
under separate constitutions; advocated radical changes in 
Canada*s political structures including a complete reform 
of the senate and proposals that Quebec obtain absolute or 
joint jurisdiction over language, culture, social security, 
international relations where these fall in areas of 
provincial jurisdiction,radio, television, education, 
financial institutions, insurance, undersea rights, immigration, 
films, Marriage, divorce, certain types of transport, fisheries 


and the judiciary with a Quebec court being the final authority 


599 "Quebec Sovereignty Cardinal's Goal", Edmonton 
SOUrNae, OUNGI 6, L969, Dp. 31. 
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rather than the Supreme Court. 60 


The Liberal Party of Quebec has made it clear 
that if elected it will work for a strong Quebec within a 
united Canada. Since it presently holds 50 seats in the 
108 seat Quebec House the Liberals must be considered 
strong contenders at the next election. There is no 
reason to believe that a Liberal Government in Quebec 
would not resurrect the 1967 Report (the author of which, 
Paul Gerin-Lajoie, is now a federal employee - vice- 
chairman of the Federal Prices and Incomes Commission) but 
there is also reason to believe that political lines 
within Quebec now seem to be drawn more clearly than they 
have been for some time. Both the Liberal and Union 
Nationale Parties, after more or less serious flirtations 
with separatism now seem committed to the federal option. 
The separatists now have their own party under Rene Levesque. 
The Creditistes are a known quantity though an unknown force 


in provincial politics. 


60 Constitutional Committee of the Quebec Liberal 


The Separatists 


That proportion of the population of Quebec which 
unequivocally adopts the separatist label (as opposed, for 
example, to the quasi-separatists) can be divided into two 


categories: 


(1) Those who demand the severance of all ties with 
the rest of Canada and deny even a minimum need 
for intercourse with the rest of the country. 

This group's aims are clear and need no further 
elaboration. 

(2) Those whom it seems realize the danger of complete 
separation and call for some accommodation with 
the rest of Canada. This group promotes its 
cause under the various banners of "two naticns" 
"associate states" or "separation with a common 


market arrangement". 


Despite the different labels the aims of the second group 

are generally similar. Essentially two nations or associate 
states theorists recognize two nations in Canada, the 

French Canadian nation of Quebec and the rest of Canada. They 
would grant the two nations complete internal independence 


and a veto over remaining areas of responsibility such as 


- 899 - 


foreign and defense policy, international trade, postal 
services, tariffs and monetary policy. A common central 
government would be established with equality of repres- 
entation for each nation. The pitfalls in an association 
of this kind, with deadlock and the equality of a minority 
with a majority the most obvious, are best summed up,.n 
the words of Dr. Eugene Forsey: 

There isn't an English Canadian outside a 

mental institution who would accept the 


premiership of Canada under such circumstances. 
It's a recipe for total paralysis.6l 


Need for a New Consensus 


It is clear that one hundred years after a 
consensus was reached on the founding of a new nation that 
the consensus no longer exists. Further there is no longer 
in Canada a consensus on what the Constitution should be or 
how to amend it. A large number of people whose origins are 
found in the French culture, but who are historically and 
legally Canadians, are dissatisfied with the country's 


present organization. This difference in origins has led 


61 Peter Newman, "A New Deal for Canadians", 


MacLean's Magazine, February 8, 1964, p. 33. 
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to an impasse, to an inability to get together on the 
fundamental issues - the basic organization of the country. 
How can a new consensus be achieved? It is suggested there 
are two Major COnd1t1ons) necded | LOCELie saci levcnontl on ea 

new consensus. First Canada must recognize that Quebec is 
not a province like the others culturally or constitutionally 
and that as long as the essential federal structure of the 
country is retained that Quebec need not, in fact should not, 
be treated like any other province. Unless this is recognized 
by English-speaking Canada then Quebec will decide it is so 
unlike the others that accommodation is impossible and will 


separate as its only alternative. 


The Preliminary Report of the B. and B. Commission 
cites the inability of English-speaking people to grasp the 
idea that Quebec is different from the other provinces, to 
come to grips with the picture of a complete society of 
over four million inhabitants which belong to a "society 
which expresses itself freely in its own language, and which 
in various important fields is already master of its own 

n62 


aCtUlvVitresme ss =. Among other things Quebec has its own 


legal institutions, its own Civil Law and educational system 


62h dnd le eae del 
Delile 112% 


- 9] - 


different from that of any other province. It has thousands 
of French schools, plus classical colleges and three French 


universities. 


Quebec has its own system of social institutions 
including hospitalization, trade unions and voluntary 
associations of many kinds. It expresses itself in its 
own language through eleven daily newspapers, 175 weeklies, 


120 periodicals and 59 radio and television SPabionsece 
Finally says the B. and B. Commission: 


. » « emphasized that this society is not only 
distinct, but also that its individual members, 
sometimes to a surprising degree, lead a life 
quite separate from that of English-speaking 
Canada. We are speaking here of a separation 
in fact, created by the barrier of language, 
and not of a doctrinaire separatism. The 
reason for this is that, contrary to the idea 
of many English-speaking Canadians, three out 
of four French Canadians in Quebec, that is to 
say, a body of people numbering more than three 
million individuals, do not know a word of 
English. Therefore. . .daily life is carried 
on exclusively in French. . 64 


A reading of the BNA Act shows conclusively that Quebec 
is not a province like the others and was not intended to 


be. This is also emphasized by the Tremblay Report which, 





63 Ibid, P. 112. 


64 tphid, p. 113. 
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while struck by Quebec, composed of French Canadians and 
written for French Canadian consumption, nevertheless 
documents its assertions in conyincing fashion.®9 Sections 
71 and 80 of the BNA Act relate solely to the organization 
of the Quebec legislature; Section 133 establishes the 
official use of the French language in the legislature of 
Quebec and Parliament of Canada. Section 94 providing for 
uniformity of laws relative to Property and Civil Rights 
excludes Quebec. Obviously Confederation did not stop 
Quebec's. struggle for cultural survival, it altered the 
nature of the struggle. A solution to Canadian disharmony 
depends in large part on the acceptance of the fact that 
Quebec is not a province like the others and that the French 
Canadian minority is not a minority like the others. It 
follows from this assertion that Canada must provide instit- 
utions which recognize the cultural duality of Canada and 
that, preferably, these institutions be constitutionally 
entrenched to show (a) that this desire to provide this 
cultural dualism is a genuine one and (b) to satisfy what 
Daniel Johnson called "the greatest contrast between Anglo- 


Saxon genius and French genius". ©6 He was referring to the 





65 The Tremblay Report, p. 180 (—-185- 


66 Daniel Johnson, “We want a Quebec that is Stron 
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British system of doing things by custom and relying on 

precedents, a system totally alien to those of the Latin 
culture who see matters of logic and clarity written down 
and do not comprehend the British sense of "fair play" or 


that matters "simply aren't done this way". 


This recognition that Quebec is not a province 
like the others, acceptance of cultural dualism, will also 
remove the injustice which separatists have always been 
able to point to. That is that the English-speaking 
Minority in Quebec has its own educational system and 
constitutionally guaranteed bilingualism while the French 
Canadians living outside Quebec have no such privileges. The 
Official Languages Bill and the recent Ontario-Quebec agree- 


ment will succeed in large part in redressing this grievance. 


Two Nations Unacceptable 


The second major condition needed for the achievement 
of a new consensus is that Quebec must realize that the 
establishment of two politically sovereign nations in Canada 
is totally unacceptable, that while some accommodation can 
be made, and has been made, that it cannot obtain more 


political and constitutional power than the other provinces. 


This does not preclude the recognition of Quebec as being 
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different and while some difficulty may be encountered in 
setting this down in legally acceptable language it surely 
is not impossible. Former Prime Minister Pearson said of 
"particular status" for Quebec: 
If it means that the special position in Canada 
of the French Canadian language and culture and 
tradition must be officially recognized and 
protected; that the unique national character- 
istics of French Canadian people should be 
encouraged to develop, then I respond with warmth 
and with understanding to this direction for 
Canadian federalism. 6/ 
Mr. Pearson went on the say that such particular status is 
already being acknowledged and cited the CBC French network, 
National Film Board productions for French Canadians, ARDA 
program planned specifically for Quebec and the special 
adaptation of federal programs to Quebec where they have 
found to affect the special characteristics of French-Canadian 
society. But he made it clear that such Quebec suggestions 
for the Federal government to transfer income maintenance 
payments to Quebec and that Ottawa cease levying personal 
and corporate income taxes in Quebec is a "particular status" 
wholly unacceptable. This, he said, “is a vital change in 
Canadian federalism which Canadians whether in Quebec or 


67 Prime. Minister L.B. Pearson,.Speech to the 
Conference on the Economics of Canadian Unity, p. 6. 
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elsewhere would wish to consider. very carefully".68 


This does not mean that constitutional changes and 
a new sharing of the division of powers and fiscal resources 
between the federal government and the provinces is beyond 
reach or undesirable. What it does mean is best summed up 
in the words of Mitchell Sharp at the 1966 Federal-Provincial 


Tax Structure Committee conference: 


We must somehow fashion machinery which will 
permit a strong federal government to accomplish 
the economic and social responsibilities which 
properly belong to it, but without impairing 

the fiscal freedom and responsibility of the 
provinces to provide the greatly expanded and 
improved public services which are expected of 
them, but without at the same time hobbling the 
federal government or forcing it to have different 
laws for different parts of Canada - differences 
which might have the effect of obscuring or 
weakening its proper role as a government which 
governs all Canadians and pr okecks equally the 
interests of all of them.6 


The short-run danger to Canadian unity stems from 
the possibility of English Canada ignoring the immense changes 


which have taken place and are taking place in Quebec or 


noticing only the extreme demands of the separatists and 





62. Federal-Provincial Tax Structure Committee, 
Report,: p.. 13. 
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forgetting that this is a minority group prevalent in any 
society. If the voices of Quebec separatists become too loud 
a reactionary response could be triggered in English Canada. 
Despite rumblings it cannot be conceded that this has happened 
yet. The British Columbia Separatist Association in Vancouver 
recently attracted fewer than 100 to the 2800-seat Queen 
Elizabeth Theatre to debate separatism. The Western Canada 
Separatist Movement in Edmonton claims to have a substantial 
secret membership but it is so secret that members are 
impossible to find. The other short-run possibility is that 
the separatists may convince the quasi-separatists and 
moderates that there is no hope for Quebec in the present-day 
Canada and that separation is the only solution. This would 
be precipitated by English-Canadians ignoring the pleas of 
the moderates. Should a significant shift of this type occur 
it could force any Quebec government to insist on sweeping 


constitutional changes to reduce internal pressures. 


In the final analysis, says Mason Wade, "the 
Canadian partnership of English and French can only flourish 


upon the basis of a much more widespread mutual understanding". /0 





70 Mason Wade, The French Canadian Outlook, Toronto, 
McLelland and Stewart, 1964, p. Xi. 
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Federalism is a form of government designed to 
get the best of two worlds; the advantages which accrue from 
a unified state and the benefits of the diversity which is 
inherent in the peoples and regions which make up the 
federal union. Federalism is, therefore, a dual form of 
government calculated to reconcile unity with diversity. 
It provides for a common government for common purposes, 
this is the central or federal government. The federal 
System also provides for the continuance of the governments 
of the several regions which make up the federal union 
preserving for them jurisdiction over most internal matters. 
Both levels of government, therefore, have jurisdiction over 
the same people. The vital core, then, of a federal 
constitution is the division of legislative powers between 
the central authority and the component parts of the union. 
This division of powers is the compromise between the two 
worlds of unity and diversity. In practical terms the 
division of powers marks the limits of what is to be done 
by common agreement, through the central authority, and the 
extent to which the provinces are to determine their own 
futures. In sections 91 to 95 of the BNA Act, the main lines 


of this division were set down. 
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Even the most careful and thoughtful framers of 
a federal constitution would have difficulty phrasing a 
division of powers which over time would continue in step 
with the changing variety and complexity of social relation- 
ships? MAdded®to this*difficulty*is*thatethe divrsion*of 
powers in Canada "represented the greatest common measure 
of agreement that could be formulated among conflicting 
interests at the time, and the primary test it had to 
meet was the approval it could command from the federating 


colonies. "+ 


No constitutional settlement can be "right" for 
all time. The obsolescence factor in the division of 
powers is further aggravated in Canada by the lack of a 
formal amending procedure which means that the constitution 
of a hundred years ago must be adapted to serve our needs 
as and where they may appear. Added to these difficulties 
is the dilemma which confronts the constitutional draftsman. 
Should he lean towards tight phraseology which leaves no 
doubts and little room for change, or broad generalizations 


capable of broad extensions of meaning and overlapping of 


oR TeMe Dawson, The Government of Canada, 4th ed. 
(Toronto: University Press, 1963), p. 84. 
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concepts that generalized thought makes inevitable? It 
follows that powers alloted by the constitution frequently 
raise questions and doubts as to their meaning when 


applied to particular circumstances. 


Viewed in this perspective it is not at all 
surprising that Canada's constitution has not escaped 
difficulty. The all-encompassing phrase "Peace, Order 
and Good Government of Canada" could embrace in one way 
or another all of the subjects found in s. 92 and which 


are termed "exclusive." On the other hand laws made by 
the provincial legislatures can often be shown to have 
direct implications for the "Peace, Order and Good 


Government of Canada," or affect in some way the list of 
enumerated subjects in s. 91 over which the Dominion was 

to have exclusive jurisdiction. Thus the express provisions 
of laws made by one level of government would often appear 
to cross the line, or have implications for that area of 
jurisdiction reserved to the other level of government. 

This was the essence of the aspect doctrine laid down by 


Viscount Simon. 2 


2 A.-G. Ontario v. Canadian Temperance Federation, 
(1946)dTA.Cep@05S. 
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In many instances since Confederation the 
problems of what amounted to an invasion of the field of 
one by the other would raise difficult questions of 
interpretation. This task of interpretation was further 
complicated by the provision in sections 91 and 92 of 
several general descriptions of the ambit of legislative 
power which lacked a clear meaning. "Peace, Order and Good 


Government," "Regulation of Trade and Commerce," "Property 
and Civil Rights," do not convey the same meaning to all 

people. Since, therefore, the framers did not provide 

for jurisdiction over such unanticipated matters as social 
legislation, marketing schemes, broadcasting and aviation 
it has been necessary with the advent of such matters to 


consider them in relation to the division of powers as 


set down by the framers. 
Escalation of Government Activity 


The period since Confederation, and in particular 
the first seventy years, saw both levels of government 
resort to various devices to escape the confines of a 
constitution which expressed the individualism of a 


predominantly rural society in an increasingly collectivist 


age of rising urbanization and modern technology. This 
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enlargement of government activity has naturally been 
accompanied by an increase in the cost of government and 
consequent demands for increased revenue. But the federal 
government could not find in the powers granted to it 
under section 91, largely as a result of judicial limitation, 
the authority to deal with many of the new areas of human 
activity while the provinces could not find in the limited 
resources open to them the power to raise the revenues 
they needed to meet increased demands for social services. 
It became increasingly difficult to work the ship of state 
while still retaining "the watertight compartments which 


are an essential part of her original structure. "> 


With the advent and rise in importance of such 
matters as radio pieHdeas ash, aeronautics, unemployment 
insurance, minimum wage and labour control, none of which 
were explicitly provided for by the BNA Act, it became 
necessary to decide in which sphere of jurisdiction these 
new powers fell. New legislative fields were generally 
assumed by one level of government, challenged and then 


finally assigned through judicial arbitration. This has 


3 A<zG. Ontario v. A.-G. Canada ieee, AsC. S26 
at p. 354 (Lord Atkin). 
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been primarily the task of the Judicial Committee of the 
Privy Council which as a court was not free to consider 
historical evidence about intenticns but was, by the 
"rules" binding on the courts in their interpretation of 
statutes, bound-tto. restmictia tselst stomapnconsideratzonm of 
the intention actually expressed in the Act. Lord Sankey 
said that in interpreting the British North America Act 
"the question is not what may be supposed to have been 


intended but what has been said."4 


It is not proposed to deal with the controversy 
cover the approach taken by the Privy Council in its inter- 
pretation of the BNA Act. The point to be made is that 
with the emergence of new fields of governmental activity 
and their assignment to either the federal or provincial 
spheres of control, the division of powers as set forth 
in the BNA Act is no longer relevant to current political 
realities. Appendix A of this paper sets out the additions 
to the legislative powers of the Federal Parliament and 
Provincial legislatures. In any Federal-Provincial 


Conference concerning the division of powers it would seem 


4 Edwards v. A.-G. Canada (1930), A.C. 124 at p. 137. 
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appropriate to bring this to the attention of the officials 
concerned so that any future new constitution or revision would 
reflect current political reality by setting forth an 


accurate division of legislative powers. 


Escaping the Confines of the Constitution 


To escape the confines of the constitution both 
levels of government have resorted to various methods of 
enacting legislation. Indicative of the basic problem 
confronting the federal Parliament and the provinces is 
that the primary objective of the federal initiatives 
appears to have been the expansion of the substantive 
powers of the federal Parliament while that of the provinces 


is seen to be that of expanding their sources of revenue. 


The federal Parliament has resorted mainly to 
colourable legislation, that is claiming a particular 
legislative enactment under one of the enumerated heads of 
s. 91. One of the best examples of this device is the 
Dominion Insurance Act which was claimed justifiable under 


Trade and Commerce, Criminal Law, Aliens and Immigration 
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5 The courts decided the Act was 


and the power to tax. 
not within federal competence. As is evident from Appendix 
A the federal Parliament was largely unsuccessful with this 
approach and has turned with increasing frequency to the 
use of conditional grants for access to fields of juris- 
diction which are unquestionably within the powers of the 


provinces. This aspect of the division of powers is 


considered at length later in this paper. 


Another mechanism employed by the Dominion, but 
which has now fallen into disuse, has been the power to 
declare works to be for the general advantage of Canada 
under s. 92(10)(c) of the BNA Act with the most notable 
example being the case of grain elevators declared to be 
for the advantage of Canada in an effort to regulate the 


grain trade. 


Whereas the Federal Parliament has adopted 
expedients mainly with a view to the extension of Federal 
authority, particularly with respect to the regulation of 


trade and commerce and social legislation, the provinces 


= L.M. Gouin and Brooke Claxton, Legislative 
Expedients and Devices Adopted by the Dominion and Provinces, 
(A study prepared for the Royal Commission on Dominion- 
Provincial Relations) (Ottawa: King's. Printer, 1939), pp.10-16. 
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have for the most part adopted measures to provide the 
funds necessary to extend provincial services to meet the 
increasing demands upon them. A considerable part of 
these demands arose out of services not thought of in 

1867 and while the provinces are seen in the constitutional 
cases as fighting vigorously to see that new functions of 
government fell within provincial jurisdiction they found 
themselves in the awkward position of being unable to 
finance them. This has resulted in the provinces seeking 
to extend their powers to tax by means of various devices. 
A typical case is the device by which all the provinces 
collect taxes from the vendors of gasoline who in turn 
add the taxes to the purchase price received from the 
consumer. Since there is "a passing on" such a tax is 
escentiat yvetndlcece anc tiere:OLe sUlula Vires! te 
provincial governments. But the provinces have declared 
the vendor the agent of the province for the collection 
of the tax so that the consumer is said to pay the tax 

to the province when he pays the vendor. The provinces 


thereby do indirectly what they could not do directly. 


Like the federal authorities, the provinces have 


enacted legislation which in some aspects falls within one 


of the enumerated heads reserved to the federal Parliament. 


SLOG 


The most frequent case of this nature has been the attempt 
by the provinces to regulate trade as affecting property 
and civil rights or imposing a tax which has run afoul 

of the Dominion's power under the Trade and Commerce clause. 
The provinces have passed laws to regulate trade in liquor, 
milk, gasoline, fuel-oil and other commodities, in addition 
to extensive legislation on marketing. The provinces have 
laws which directly or indirectly interfere with the status 
of Dominion companies and all have securities acts 
regulating the sales of shares.© In addition the provinces 
have at various times trespassed on the field of Criminal 
Law with the most prominent examples being slot machine and 


gambling acts, and legislation dealing with labour questions. 


The Social Credit legislation passed by the 
Alberta Government in 1936-37 consisted of seventeen inter- 
dependent acts which in some aspects fell under several 


heads of S5.,9 ljincluding: 


2. Regulation of Trade and Commerce 
14. Currency and Coinage 


15. Incorporation of Banks, Banking and the Issue 
of Paper Money. 





© Ipid., pp. 45-64. 


= LO, 


Pee CeLe a. 
20. Legal Tender 
21. Bankruptcy and Insolvency 


QhumeloeaCeininal Law 
All were disallowed, repealed or declared ultra vires. 


From this review one must ask if the current 
division of powers, (other than the spending and taxing 
powers which are considered later in this paper), are 
meeting the needs of the provinces? Aside from financial 
considerations are there substantive powers which should be 
added to s. 92 or s. 91 and which would enable both levels 
of governments to maximize their responsibilities and 
growth opportunities in a more prosperous and harmonious 


fashion? 


As pointed out in Part re none of the provinces, 
other than Quebec, have submitted propositions concerning 
the division of powers to the Federal-Provincial Secretariat. 
The propositions from Quebec must be pee cicased in the light 


of that province's cultural make-up and are discussed fully 


7 Taylor and Dolan, Division of Powers, Part I, p. 


sO One 


8 When the Province of British Columbia was 


Teal kt wel 
having difficulty securing. a charter for a new bank it 

might have argued for changes in that particular field but 

it appears no longer to be an issue. The coastal provinces 
would perhaps still argue for a change in the jurisdiction 
over off-shore mineral rights. But the inland provinces 

would no doubt have something to say in opposition, and 

since Ottawa has indicated a willingness to negotiate the 
Matter, it is no longer a burning issue. There is a thorny 
problem of external affairs. Canada, it is argued, must 

have one international personality and there must therefore 
remain a clear grant in this field to the federal government. 
Since however the conflict between treaty making and treaty 
implementation where it affects provincial powers is 
irrenconcilable there seems no reason why the provinces 

cannot have, and in fact should have, a voice in international 
affairs in those areas over which there is provincial 
jurisdiction. This appears more a problem of procedure than 
substance but in essence the suggestion is that the provinces, 
if they wish, become actively involved in international 


affairs where it concerns their powers but not on an independent 


8 taylor “and Dolan, Division of Powers, Part ell, 
Quebec and Confederation. 
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basis. Representation ostensibly must come from Ottawa 
so that an effective role for the province would be 
achieved quite simply through an agreement which required 


Ottawa's co-ordination. 


There is a tendency when discussing the constitution 
and changes to conjure up visions of a new division of 
powers vastly different than that which exists today. In 
fact examination of the division of powers indicates sur- 
prisingly little which is in need of drastic change but 
rather involves, as indicated earlier, a clarification of 


the present powers. 
Interdependence of the Canadian Nation 


Classical federalism saw the central and regional 
governments in the system as independent entities each 
exercising its own powers with a minimum of association 
or conflict. The governments would not collide with each 
other as long as each remained within its own sphere and if 
they did then the courts were on hand to put the erring 
government back in its proper place. The evolution of 
the federal system over the last two decades moved Canada 


further and further away from the classical concept. The 


colle alli galls 
umpiring of the federal system has been increasingly 
removed from the courtroom and into the hands of the 
politicians. In fact even when the Courts have ruled 
definitively, such as in the off-shore mineral rights 
case, the politicians have in effect said "let's ignore 
the decision and talk about a mutually agreeable 
settlement." In spite of the separate and co-ordinate 
division between the authority of the provinces and the 
central government enunciated in the law of the constitution, 
the demands of modern government and the financial resources 
of the central authority have forced"an incestuous 
relationship"? in which administrative co-operation has 
become an effective device for solving disputes. In 
other words, the co-ordinate governments no longer work 
in splendid isolation from each other but are increasingly 
engaged in co-operative ventures in which each relies 


heavily on the other. 


Vacipcilandgcomingthestields of transportation and 
communication within the free trade area that each province 


provides have knit the economic life of the federation into 


I TeR Mallory, “The Five Faces of Federalism," 
in Crepeau and Macpherson, eds., The Future of Canadian 
Federalism (Toronto: University Press, 1964), p. 9. 
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an interdependent whole. The 
exercise by one government of 
have serious repercussions on 


A recent example was provided 


result is that the 


its "exclusive" powers may 
all of the other governments. 


by the federal government 


proposal to increase the minimum wage paid in those 


national industries over which the central government 


has minimum wage jurisdiction. 


Some apprehension was 


expressed, particularly in the Maritimes, over the 


consequences of such a move since some did not feel an 


increase in the provincial minimum wage could be made 


at this time, yet, there is an obvious need for uniformity 


in such an area. 


The fact is that the provinces cannot think of 


themselves as independent units bowing only to federal 


dictates on foreign policy and foreign trade and a few 


other matters. Canada is now 


inextricably intertwined. 


As Professor Corry points out, even the rich "have" 


provinces have been drawn into an interdependent economy 


with huge enterprises within their borders but with nation- 


wide interests and outlook. 


He argues that there has been 


a centralizing of the prime initiative in government 


produced by big nation-wide enterprise, the interdependent 


economy and nationalizing of sentiment. 


It is significant 


SMa ay 2p a 


that unlike earlier years Canadian business interest have 
not, in the last thirty years, challenged serrousty che 
constitutional validity of federal legislation in the 


courts.19 


There is, therefore, no room for widely differing 
economic relationships and social outlook. Even in Quebec, 
the distinctive culture no longer has a base of self- 
sufficient agriculture but is caught up in an interdependent 


economy of large-scale industrial enterprise. 


Pollution controls enacted by one province, or 
by the Federal Government for industry under its control, 
may be largely ineffective unless there is co-operation 
from all governments and recognition of adequate national 


DoLliution, controls. 


The recent Canadian Transport Commission ruling 
exempting two trucking firms from having to obey the Lord's 
Day Act threatens to lead to a head-on clash with DEOvyincral 
authorities who also have jurisdiction over Lord's Day 


activities. 





LO Angas Coury pauconet1 Lue. Ona baieendsyand= Federalism, “ 


in J.Peter Meekison, ed., Canadian Federalism: Myth or 
Rearrey (Toronto: Methuen, = 1960) ;appa aloo. . 
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The recent American takeover of a Canadian 
investment firm brought demands for legislation to block 
such moves. But how would such legislation be enforced? 
Provincial co-operation would be a must. The federal 
government for example could not now block the takeover 
of underwriting firms because most are under provincial 


Jurisdiction. 


The problems of urban development and housing have 
received federal attention and one proposal from a federal 
task force recommended creation of land banks and the 
building of virtually new cities by direct federal action. 
Even if the federal government could move unilaterally in 
the field of housing, the provinces would have to become 
involved because of the need for services such as water, 


sewers, roads and schools. 


The point to be made by the relatively simple 
foregoing examples is that they do not illustrate the 
exception but rather what is becoming more and more the 
usual position. Nearly all laws or legislative schemes 
have a multiplicity of features, characteristics or 
aspects by which they may be classified in a number of 


different ways. The more complex the statute, the greater 
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the numberof logical, possibilities that in some aspects 
it will touch on provincial jurisdiction and in other 
aspects on federal jurisdiction. The framers of a federal 
constitution must generalize in some degree the concepts 
to be used to distribute law-making powers. But this 
leads inevitably to broad extensions of meaning and the 
Overlapping of concepts that generalized thought makes 
inevitable. - Add to this the interdependence of the 
component units of the federal system (pollution being a 
good example since action by one province could be 
completely negatived by inaction by another) and the 
difficulties inherent in a new or revised division of 
powers which attempts to follow the “watertight compartment" 


doctrine become very great indeed. 
Delegation of Powers 


To overcome the difficulty of blurred jurisdictional 
lines there are two avenues, neither of which are new, which 
Should be explored. The first is that recommended by the 
Rowell-Sirois Commissionll by which the provinces would be 
ee ee ee ee 

11 Royal Commission on Dominion-Provincial 


Relations, Report (Ottawa: King's Printer, 1940, Book II), 
p. /2. (Hereafter referred to as the Rowell-Sirois Report). 
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able to delegate power over a subject to the Dominion and 
conversely that the Dominion would be able to delegate 
power to the provinces. For instance, in the area of 
pollution control in which there is obviously a need for 
national standards it might be deemed expedient for the 
provinces to delegate such power to the federal Parliament 
which would negotiate an agreement and apply it uniformly 
across the country. Since inter-delegation between 
Parliament and provincial legislatures is invalia!l? this 
suggestion is for consideration in the context of a new 

Or revised constitution. It should be mentioned that a 
form of delegation of legislative powers was provided for 
in the Fulton-Favreau Formula and was subject to considerable 
controversy and criticism. The criticism was mainly 
directed, however, not at the principle of delegation but 
at the exceptions to the general rule of delegation. In 
any event the difficulty of working out the mechanism does 
not detract from the desirability of closer examination of 


inter-delegation of powers. 
Concurrent Powers 


The second avenue which should be explored is 


that of greater use of concurrent powers. The use of 


12 a.-G. Nova Scotia vy. A.-G. Canada (1951), S.C.R.31 
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concurrency would, for example, have solved the impasse 
over marketing legislation when it became necessary to 
devise federal legislation which did not invade the 
provincial field to the slightest degree and to supplement 
this by concurrent provincial legislation, enacted by 

all the provinces, which would deal with the matter in 

so far as it was in the provincial field. To be effective 
both would have to be pieced together so as to leave no 

gap between them. But it could not overlap since according 
to the cases this would invalidate the whole enactment. 
Since delegation was invalid a legal fiction was resorted 
to--the delegation by Parliament to an executive agency 
operating under provincial legislation. 13 By this device 
the Agrictlturab Marketing Act: of 194914 authorized 
delegation to any agency which under provincial law had 

the authority to regulate intra-provincial trade in 
agricultural products the power to exercise regulatory 
responsibilities over the extra-provincial and international 
aspects of agricultural marketing. Similarly the Motor 


Vehicle Transport Act of 19541° authorized provincial 


13 p.E.I. Potato Marks tincebOalLdavwe Hae. Willis ‘Inc. , 
And Al-Gt Canada £01952) 4) 40D0L. Re S46. 


14 Revised pLatutesr otaCanaday .1952)c 26% 


15 Statutes of Canada, 1953-54, c.59. 
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regulatory boards to exercise powers over the inter- 
provincial and international aspects of commercial road 
transport. Had it been possible to make the subject 
of marketing a concurrent field these difficulties could 


have been avoided. 


It should be made clear that there are two 
types of concurrency which might be characterized as 
manufactured and ad hoc or that which is created by 
judicial interpretation. Manufactured concurrency is 
that which appears in sections 95 and 94A of the BNA Act. 
Section 95 confers concurrent powers on Parliament and 
the provinces in the fields of agriculture and immigration 
with federal paramountcy. Section 94A, added in 1951, 
gives Parliament power to legislate on old age pensions 


with provincial paramountcy. 


Perhaps the most important concurrent powers 

are those with respect to direct taxation. Section 91(3) 
embraces both direct and indirect taxation while the 
provinces are confined under section 92(2) to direct 
taxation within the province. Either level of government 
can impose direct taxation on a taxpayer with no inherent 
limit on the amount each can take. It is from this area of 
concurrent taxing powers that federal-provincial tax 


agreements have emerged. 


An oS 


Sections 95 and 94A provide for paramountcy in 
the event of conflict for the citizen cannot be subjected 
to two laws that contradict one another. But this does 
not detract in any way from the value of concurrent fields 
of legislation as possible meeting grounds of cooperation 


by the two levels of government. 


A second type of concurrency is that which has 
been recognized and created by judicial interpretaion.1?® 
This has come about through judicial willingness to recognize 
that in one context Parliament could pass legislation which, 
in another context, a province might also enact for a 

purpose justified by one of its own heads of jurisdiction. 
This permits overlapping or concurrency of legislative 
activity although in case of actual conflict between federal 
and provincial laws the federal would prevail. One of the 
most recent examples occurred in 1964 when the Supreme 

Court of Canada upheld the Ontario Unconscionable Transactions 


Relief Act!’ as valid provincial legislation. This act was 


designed to restrain or reform interest charges that are harsh 


16 W.R. Lederman, "The Balanced Interpretation of 
the Federal Distribution of Legislative Powers in Canada," in 
Crepeau and Macpherson (eds.), The Future of Canadian Federalism 
(Toronto: University Press, 1965), p. 104. 
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or unconscionable. The decision means that such an act 
is valid provincial law under civil rights or it may be 
enacted by the federal Parliament under the specific 
federal power conferred by the word "interest" in section 
91(19). The guiding principle for permitting federal and 
provincial statutes to live together in one field provided 
they do not conflict in what they prescribe for the persons 
subjected to them is summed up by Lord Dunedin: 

First that there can be a domain in which 

provincial and Dominion legislation may 

overlap, in which case neither legislation 

will be ultra vires, if the field is clear; 

and, secondly, that if the field is not 

clear, and in such domain the two 


legislations meet, then the Dominion 
legislation must prevail. 


Provincial Philosophy 


What sort of basic philosophy should the provinces 
hold and bring to a discussion on the division of powers? 
It may sound trite and somewhat weary from over-use but 


i must He ena a viable Canadian federal union is only 


a 


possible in the. context it strong provincial governments 


and a ee federal government. Translated into meaningful 


18 G.T. Railway Co. of Canada v. A.-G. Canada 
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terms this means provincial autonomy. Provincial 
independence within that sphere of jurisdiction allocated 
to the provinces. A province has genuine independence __ 
only if it has the revenues at its disposal to carry out 
those functions for which it is responsible, free from 
federal control. .eltieuswagaquestlon, then, oF equilibrium. 
Sufficient money for the provinces to exercise adequately 
those responsibilities with which they are charged under 
the constitution. A review of past Federal-Provincial 
conferences indicates quite clearly that it is this 

aspect of the division of powers which weighs most heavily 
on the minds of First Ministers. Viewed from this perspective 
it is perhaps not surprising that the provinces have taken 
few initiatives in propositions for a revised division of 
powers feeling that they must first pay for the legislative 
jurisdiction they presently have before taking on any 
additional responsibilities. Prime Minister Trudeau 
complained at the February 1969 conference that the 
provinces wanted to talk about their day-to-day financial 
problems whereas Ottawa wanted to discuss constitutional 


Matters in a broader context. 


roy AAP AIIC fe 
The Taxing Power 


There are two approaches to the taxing power-- 
one is to attempt to assign to the federal government and 
the provinces taxing powers which appear to be in some way 
consistent with their legislative paaporseb al vanes The 
other is to give both levels of government broad powers 
of concurrent taxation and let economic and political forces 
work out the way in. which they will be used. The first 
approach can be dismissed without a great deal of consid- 
eration since the difficulties already inherent in our 
federal system would be multiplied by fiscal arrangements 
which were constitutionally rigid. No division of powers 
can be devised which will give to all provinces adequate 
revenues to meet their needs and even if it could be it 
would be obsolete in a short time. A source of revenue 
which during one period is adequate may in another time 
period prove to be woefully inadequate. Customs duties 
provided over 80 per cent of Dominion revenues from 
Confederation to the First World War but now provide only 


eight per cent.?? 


19 Faribault and Fowler, Ten to One, the 


Confederation Wager (Toronto: McClelland and Steward, 1965) 
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Both levels of government in Canada have, in 
fact, if not in form, broad powers of taxation. Recording 
to the BNA Act the provinces are limited to direct 
taxation but this has been expanded by the courts to 
include almost every type of tax except customs duties and 
taxes having primary impact outside the taxing province. 7° 
This sort of broad taxing power as opposed to a scheme Oe 
fixed anticipated provincial needs is the only one the 


provinces can reasonably consider. 
Regional Inequality 


There have been numerous proposals Pore che 
allocation of the taxing power in Canada varying from the 
federal government leaving the field of direct taxation 
to both levels of government having equal access to all 
taxes (which in effect all governments now have "except 
that their taxation statutes must be framed in a particular 
form which has forced them to resort to artificial and 


inefficient devices for levying sales and excise taxes) "21 


ZONGe Vera vorest, ther Allocation of Taxing Power 
Under the Canadian Constitution (Toronto: Canadian Tax 
Foundation, 1967) "p45 161. 


21 tpid., p. 164. 
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But provincial autonomy does not become a reality simply 
because the provinces have exclusive access to the more 
lucrative fields of direct taxation or equal access with 
the federal government to all fields of taxation. This 
was dramatically pointed out by Newfoundland Premier 
J.R. Smallwood at the February 1969 Conference when he 
Said: 


- »- » Right to do their own taxing? Thank 
you very much. Prime Minister, we don't 
want it. It is useless to us. You give 
us what power you have now in your Parlia- 
ment and in your government. Give us that 
power, the legislature of Newfoundland, 
and the Government of Newfoundland, and 

in fact we do not want it. It is useless 
to us because what you collect federally 
in Newfoundland and what the Newfoundland 
government collects provincially in 
Newfoundland, the two together are not 
enough, you see. 


Put is together and it falls far short 
of meeting our needs. Let me give you an 
example: last year in the Province of Ontario 
the average per capita income of the people 
of Ontario-- now follow this--was $2,624 
a head, per capita, a head. Everybody in 
Ontario, $2,624. Newfoundland, $1,424. So 
the average Newfoundlander had in 1967 55 per 
cent of what the average citizen in Ontario 
had. Just a little over half. 


Now, that is income. You are going to 
tax that income. You are not going to get 
as Much money out of Newfoundland, or out of 
any part of Canada where the people's average 
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income is $1,424 as you will from a 
proyince whose income averages 627000. 


For all Canada it was $2,300. Ontario was 

twenty-six. All of Canada was twenty-three. 

Now, that is taxable capacity. 

Premier Smallwood hit a vital nerve of Canadian 
federalism. The provinces must have autonomy —— the kind 
of autonomy which can only come with sufficient revenues 
to carry out those functions for which they are responsible 
free from federal control. But within the boundaries of 
any unit of government those Metay Aa certain areas will 
have higher real incomes than others because of differences 
in such factors as natural resources, population concentration 
and ability to attract capital. These types of real income 
differences are found everywhere regardless of the form of 
government. When incomes are lower in certain areas, tax 
bases are lower and per capita yields from the same tax 
structure are therefore lower. James Lynn asserts that in 
a unitary state public services are provided uniformly 
regardless of how much specific areas contribute through 


the tax system and there is,therefore, a hidden form of 


22 Constitutional Conference February 1969, 
Proceedings (Ottawa: Queen's Printer, 1969), pp. 172-73. 
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equalization. Because lower income areas happen to 
coincide with provincial boundaries in Canada and because 
of the nature of our federal state these regional 


inequalities are prominent. 23 


While some differences in service levels between 
regions of a federal state are acceptable as a consequence 
of autonomy it is eco say that all regional governments 
be able to provide a nationally acceptable level of service 
without recourse to relatively high taxes. Lynn acknow- 
ledges the argument of those who say that policies designed 
to raise levels in low income regions is interference with 
the most efficient allocation of resources but that this 
view must be compromised with the right of all Canadians 
to a nationally acceptable level of service. In support 
of the latter view Lynn speaks of national sentiment which 
Opposes extreme variations in service levels; the movement 
of well-educated and healthy members of the labour force 
to higher income areas after they have been raised and 
educated and are then most productive; the detrimental 


effect on certain regions of national policies such as 


23 
in Meekison, Canadian Federalism: Myth or Reality, DDsp o> 2 
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minimum wage laws and tariffs and the fact that the 
region in which income is received is not necessarily 

the region in which it is earned. Corporate income in 
particular is seldom earned solely in the region in which 


taxes are paid or dividends received.24 


K.C. Wheare believes the exercise in self- 
government which federalism provides to its component 


parts is worth the cost it entails: 


If a region cannot support itself, then it is 
entitled to be guaranteed in a federal constit- 
ution access to sufficient resources under its 
own control-to-help-it—to—perform its functions. 
It is not enough to say that only those who ~ 
can afford to pay for self-government deserve 
to have it.The federal principle of equality 
of status between the regions which form the 
federal union and between those regions and 

the general government, ensures, when it is 
applied, that each region, whatever its 
resources, will be enabled to govern itself 

and regulate its life in its own way. 


Obviously there are arguments which can be 
marshalled against such a view. One might legitimately 
ask why the "have" provinces should contribute towards the 

24 


Ibid. 


25 K.C. Wheare, Federal Government, 4th ed. 
(London: Oxford University Press, 1963), p. 244. 
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maintenance of uneconomic regions. The two policies are 
to some extent incompatible but the balancing of competing 
interests, the necessity of achieving a compromise, the 
necessity of supporting a nationally acceptable level of 
service while seeking ways and means to make economically 
depressed regions self-sufficient is federalism. A viable 
federal union in Canada requires a revenue distributive 
function on the part of the Federal government to the 
economically deprived provinces. This principle has not 
been denied by any province and was adequately acknowledged 
by Premier Robarts: 
I have sat at this table many times before. It 
used to be a big green one without the open 
space in the centre and I recall in those days 
saying that it must have meaning to be a 
Canadian whether you live in Corner Brook on 
the West Coast or the Atlantic Coast. There 
must be some common meaning if you are to be a 
Canadian. This is the function of the Federal 


Government. In this way_I completely agree 
with you, Mr. Smallwood. 


Basic Philosophy of the Federal Government 
From the foregoing discussion little argument 


can be foundgeineprineciple;ewithtthe philesophyywhich the 


26 Constitutional Conference February 1969, 
Proceedingsywp: Woge 
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Federal Government says will guide it in subsequent 
discussions on the division of powers. These guiding 


principles are: 


(a) The view that Canada requires both a strong 
federal government and strong provincial 
governments. The field of government now is 
So wide, and the problems of government are 
sosmany pxethateltwissnobeascontradictionnto 
speak in these terms. The freedom of the 
individual is more likely to be safeguarded 
if neither order of government is able to 
acquire a preponderant power over the citizen. 


(b) The Government of Canada believes there are 
certain areas of responsibility which must 
remain with the federal government. This 
includes the power to stimulate employment 
and, controleinflaticonebytcontrol ofsthe 
inter-related instruments of economic policy; 
control over monetary and credit policy, the 
balance-wheel role in fiscal policy, tariff 
policy, and balance of payments policy; 
interprovincial and international trade. It 
must be able to undertake measures for 
stimulating the growth of the economy, some 
of which inevitably and some of which 
intentionally will affect regional economic 
growth. 


This includes the powers of taxation to tax 
those best able to contribute to equalization 
Measures and the power to redistribute income 
to equalize opportunity across the country. 


(c) The Government of Canada believes that most 
services involving the most immediate contact 
between the citizen and the government should 
generally be provided by the provincial governments. 


wt bphe Does 


"Strong provincial governments," able to 
adapt public services to the particular needs 
of their people, are essential to Canadian 
unity. The provinces must have the power 

to provide health and welfare services and 
the provincial governments, rather than the 
federal government, should operate such 
services and determine the needs of persons 
requiring social assistance. 


The role of the federal government should be 

to provide for those transfers of income 

between people and between provinces which 

generally support the incomes of people and 

the services of governments in the different 

provinces. 

The hallmarks of the Federal Government.guiding 
principles are difficult to disagree with. Firstly it 
claims an income redistributive function which nobody can 
disagree with and secondly the provision of sufficient 
_revenues—to~éfiablé” theprovinees..to..fulfill their respon- 
Sibilities. and it should be the provinces, says the 
Federal government, which operate health and welfare services 
and determines the needs of persons requiring social 
assistance. In fact this is in keeping with the philosophy 
expressed by the Rowell-Sirois Commission: 


The Commission's plan seeks to ensure to every 
province a real and not an illusory autonomy 


——— 


27 Government of Canada, Federalism for the 
Future (Ottawa: Queen's Printer, 1968), pp. 36-40. 
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by guaranteeing tq it, free fram conditions 
Or control, pthe, revenues, necessary aco 
perform those functions which relate 2 orice 
to. -Lts-social and cultural, development. 8 


But a review of the Federal Government's June 1969 working 


paper Federal Provincial Grants and the Spending Power of 


Parliament indicates that in fact all the Federal Government 
is guaranteeing is an "illusory autonomy" since Lo 1s 
quite clear the central authority does not intend to alter 


radically its use of the spending power. 


The provinces should insist on a reappraisal of 
the federal spending powerwhich._confers<on~the-Federad 
Government at least a de facto power over the provinces. 


One observer has said 


The spending power has been used so widely and 
with such great effect by the federal government 
that it .can scarcely be ignored: 1t us the 
primary basis for income maintenance payments 

to persons, for industrial incentive payments 

to industry, for unconditional equalization 
payments to the provinces, and for conditional 
or shared-cost grants to the provinces. Its use 
by federal governments for influencing provincial 
priorities through shared-cost programs has 
raised in the minds of certain authorities the 


28 Rowell-Sirois. Report, Books ligmp. 50 . 
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siquestion as to whether the spending power has 
not come to rival in importance the division 
of powers in determining the effective role of 


the federal government. This being so, the 
‘question must be considered, with respect to 


“the spending power as with.respect to the 
division of powers, whether or not an attempt 
hto clarify the intent of the constitution would 
/ contribute to a geduction in the tensions in 

“our federation. * (emphasis added) 
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Constitutionality of “thesFederaliSpending- Power 


The Federal Government argues that it has the 


constitutional authority to use the spending power as it 


¢, 30 


sees fi There are no explicit provisions in the 


BNA Act conferring upon Parliament the authority to 
appropriate money to be spent as the central authority 
deems desirable, although there are such provisions in 


Beh 


other federal systems. Conditional grants are made to 


the Staves=under the United States Constitution Art: 45 
Sec. 3, Para. 2 which provides Congress with authority 


"to dispose of and make all needful Rules and Regulations 


29 A.W. Johnson, "The Dynamics of Federalism in 
Canada," in J. Peter Meekison, ed., Canadian Federalism: 
Myth oF Reabity, (Toronto: Methuen, 51968)5 sos 117. 


30 Government of Canada, Federal-Provincial Grants 


and the Spending Power of Parliament (Ottawa: Queen's Printer, 
L969) DP andal6. 


31 Art.) 96.0£ the Australian Constitution: Art. 275 
of the Constitution of India; Sec. 109(3) of the Constitution 
of the Federation of Malaya. 
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respecting the Territory or other Property belonging to 
the United States," and under Art. 1, .Sec., 8, -Para. 1 

"to lay and collect Taxes, Duties, Imports and Excises, 
to pay the Debts and provide for the common Defense and 
General Welfare of the United States." The United States 
Supreme Court upheld the Federal spending power as a 
distinct power and not restricted to the specific federal 
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Although the Federal Government's assumed spending 
power has never been challenged directly in the Canadian 
courts an impressive array of constitutional experts and 


evidence can be marshalled to support the federal claim. 32 


32 Reference re Employment and Social Insurance 
Act (1936), S.C.R. 427; see also on appeal, sub non, 
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Angers v. Minister of National Revenue (1957), 
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G.V. La Forest, Allocation of Taxing Power, pp.36-41. 


Bora Laskin, Canadian Constitutional Law, 3rd ed. 
(Toronto: Carswell, 1966), p. 666. 


Gouin and Claxton, Legislative Expedients and 


Devices, p. 18. 
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Professor Frank R. Scott expresses it this way: 


What Ottawa collects as taxes, it can distribute 
aoe veteworesuvsldies.s #9='l can select” tne 
recipient at its choice, be he an individual 
Orebody*politie. Like*the*Prince™ of “old, ihe 
Queen of Canada can scatter her largesse. She 
may go further, and attach conditions to the cit ts 
All conditional grants are made on this basis. 
Making a g1rt noc being the same as legislating 
in. the..field-whéich-its~theobjyect™of=the gift, 
since there is.no..change in the law and no 
“compulsion towaccept, a policy -of offering to 
subsidize what it cannot directly compel by 
Tegislation opens to the federal government a 
"Wide road into positive social pg @nndng based 
; oninduced...provincial consent.~ 
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In January 1957 Prime Minister St. Laurent, speaking in the 
House of Commons, expressed the view that federal grants 
to universities and for other similar purposes were 


constitutional. 34 


The Federal government's position is, then, that 
it is not legislating in provincial fields since it has the 
constitutional authority to spend providing the legislation 
does not in itself purport to regulate a provincial field. 


But what sort of nonsense is this? It was pointed out in 





33 F.R. Scott, "French Canada and Canadian Federalism," 
cited in B.U. Ratchford, "The Constitutional Basis of Public 
Expenditure fn Canadas. .in.Robinson and Cutt, eds. “Public 


Finance in Canada: Selected Readings (Toronto:Methuen, n,1968),p.101. 


34 Hansard, January 29, 1957, p. 754. 
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that legal answers are of value only in the 
solution of legal problems. Canadian federalism is much 
more than a legal problem. Can it’ be said that when 
Parliament appropriates money in aid of housing or medicare 
or vocational schools, and stipulates in some detail the 
conditions under which the Provinces can obtain that 


money, can it be said that Parliament is not in fact 


legislating in those fields? 


The federal response is (a) that no provincial 
government is constitutionally obliged to enter into shared- 
cost agreements. (b) Despite the fact that the federal 
spending power alters provincial spending and taxing 
priorities the very purpose of shared-cost measures is 
ECeachievesa country-wide priority worecerltaine programs, 
and that in the absence of some such vehicle common 
priorities across Canada would be highly unlikely. 

(c) Since the taxpayers in each province aré represented 
in Parliament and have participated in Parliament's decision 
to spend on shared-cost programs that the provincial argument 


of taxation without benefit is not a valid one. 6 


35 Taylor and Dolan, Division of Powers Part I, p. 24 


36 Government of Canada, Federal-Provincial Grants 
and the Spending Power of Parliament, poem coms lo. 
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The federal government again argues from a 
legal standpoint. Of course the provinces have the right 
torstaysout of shared eost oie But surely the 
alternative is illusory. Federal financial inducements, 
general lack of available funds, popular and perhaps internal 
bureaucratic pressure hardly give the provinces a viable 
alternative. Even the richest province in Canada, Ontario, 
finally found it necessary to bow to Medicare. These are 


political realities not legal questions. 


If the word "federal" is to have any meaning at 
all then why should the federal government have the right 
to decide what is a "country-wide priority" and the right 
to set "common priorities across Canada'?3/ On what basis 
and on whose standards are these common priorities to be 
established? Obviously. the federal government's.” This 
is in direct contradiction, not only to the spirit of 
federalism, but also with the concept of provincial 
autonomy which was the very basis of the Rowell-Sirois 
Report. Speaking of its national adjustment grant 
proposal, the Commission said: 


It should be made clear that while the adjustment 
grant proposed is designed to enable a province 


37 Ibid. 
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to provide adequate services (at the average 
Canadian standard)without excessive taxation 
(on the average Canadian basis) the freedom 

of action of a province is in no way impaired. 
If a province chooses to provide inferior 
services and impose lower taxation it is free 
to do so, or it may provide better services 
than the average if its people are willing 

iO; Demeaxeds accordingly, ome tImMay yet OL, 
example, starve its roads and improve its 
education, starve its education and improve 
its. roads. ... But no provincial government will 
be free from the pressure of opinion of its 
own people and if, when it applies for an 
increased adjustment grant on the basis of 
need, it has to produce figures which indicate 
that although it might, without specially 
heavy taxation, have provided better education 
butadidynotedozso;iitshas) oOfocoursey) to 
Justify tlh temtomutse own voters. 


The federal argument that if a province declined to 
enter a shared-cost scheme this would not be tantamount 
to taxation without benefit since the Province's represent- 
atives in the Federal Parliament had a voice in its 
implementation again does not take account of Canadian 
politicaljrealities tqdtais asgreatipolitical theory but 
the fact is that Federal MP's and Senators can hardly be 
said to be speaking for the provincial governments. What 
better example of that is there than Medicare? Premier 


Robarts puteit this tway: 





38 Rowell-Sirois Report, Book II, p. 84. 
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Well, the Federal members have not the 
responsibility of running the program that 
we have. They have their responsibilities. 
They discharge them as they see fit. I 
have mine, and I discharge mine as I see 
fit, And I am making this plea today, in 
discharging my responsibilities to the 
people of my: Province, and TI do not really 
think they want this plan, and for the life 
of me I can't understand why we have to be 
SO Tigidt 2 


The National Consequences of Inaction 


The Federal Government rationalizes its use of 
the spending power by speaking of the "national consequences 
of inaction."40 That is to say there are certain services 
the public requires on a national basis and since the 
federal government alone can establish national services, 
it must do so in the public interest. Implicit, sor 
course, are the assumptions that the federal government 
is the repository of national values, that federal 
judgement is somehow superior to that of the provinces, 
and that the provinces are simply not responsible enough 


— 


to be trusted with an unconditional grant. None of these 





39 Constitutional Conference February 1969, 


Proceedings, «p.11927 


40 Government of Canada, The Spending Power, p. 26. 
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assumptions, as Donald Smiley suggests, 41 are particularly 
convincing. The Rowell-Sirois Commission explicitly 
rejected the position that the federal government Heged 
direct responsibility for the standards at which pavilcular 
provincial servicesswere rendered. *? This in the final 
analysis™isttie duty, on themrecpec ve Drovancgrat "electorates. 
The Commission further rejected outright the view, eit Cit 
in the federal government's rationale of the use of the 
spending power, that because problems have come to have 
more than provincial significance ipso facto federal acedon 
in response to those problems is justified. "Mere 
importance of a service does not justify its assumption 


by the Dominion. "43 


Payments toscittizens oL Non-Pert1cupating Proyinces 


The Federal Government in its most recent proposal 
moved one step in the direction of acknowledging the 
grievances of the provinces over the use of the spending 


power by suggesting meaningful consultation in the 


41 ponald Smiley, Conditional Grants and Canadian 
Federalism (Toronto: Canadian Tax Foundation, 1963). ~ 


42 Rowell-Sirois Report, Book hi, p. , ade 
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introduction of shared-cost programs involving the 
obtaining of a consensus of the provinces. 44 This would 
redress to a considerable extent the situation expressed 


by Premier Roberts: 


We must have an end to programs affecting the 
Provinces that we must read about in the news- 
papers. We don't hear about them through 
consultation. We don't hear about them 
through: "Come here and we will say what we 
are going to do and how it will affect you; 
we will change it this way and that way." 

We read it in the Toronto morning newspaper, 
the Globe and Mail. Now I don't know what 
the name of the newspaper is in Quebec or 
Montreal or Vancouver or Regina or Winnipeg, 
but where we read about these things is in 
the morning newspaper. We don't find out 
about them through some form of consultation 
where we might be consulted as to what effect 
they would have on our programs and what we 
are planning. # 


But after moving this one step forward in the direction of 
consultation with the provinces, the federal government 
takes an incredible giant leap backwards with the proposal 
that provinces who do not wish to participate certainly 


don't have to. But these provinces will not receive a 


financial equivalent. Rather, the central government says, 


4 
Government of Canada, The Spending Power, p. 40. 


45 constitutional Conference February 1969, 
kroceédings, pp. 18/-88. 
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compensatory payments to non-participating provinces would 
be paid directhy tovthevettizen sb isce tosemtotal ly 
unacceptable proposal, contrary to the spirit of federalism, 
disruptive of the federal bargain and which can only be 
looked upon as designed to entrench the current position of 
the federal spending power. Of course, the provinces could 
re-coup by way of direct taxation that which the federal 
government paid directly to the province Ss¥ci1tizens. But 


this begs the whole question. 


The provinces must recognize the necessity of the 
income ad Sean ees Poneeion Ce the federal Parliament 
hae the federal Parliament must recognize the -seauarentone 
br eesy ieee autonomy and the Adena Ped right of the 
provinces to decline entry into shared-cost programs with 
no consequent financial loss. What ele provinces do with 
the money is their business, and,of course, in the final 
analysis the business of the provincial electorates. 
Consider the payment-to-citizen proposal in the context 
of Medicare. Alberta had a perfectly acceptable (to its 
citizens) and efficient medical care program prior to the 
federal initiative. If the federal government had allowed 


opting-out from federal Medicare how could payments-to-the- 


citizens be justifiable with Alberta already providing 
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necessary care? It is a ludicrous proposal which in the 
context of the working paper on the spending power can 


ohly be seen as a Measure to retain the Status quo position. 


A second point to be considered is this. The 
decision as to whether a province's citizens should 
receive direct payments properly belongs to the provincial 
government. If funds are appropriated by the federal 
Parliament for a conditional payment to Alberta which Alberta 
declines then it should be the Alberta government which 
makes the payment to its citizens or takes the consequences 


at the polls. 


Additional arguments can, of course, be marshalled 
against the federal proposal. Administrative costs and 
difficulties involved in making individual payments, and 
the Rowell-Sirois Commission point that effective admin- 


istration requires unified direction. 46 


The end of empire has been accompanied by a rise 
in popularity of the idea of federalism as a panacea. It 


has been prescribed and applied as a great remedy for a 


46 Rowell-Sirois REPOrt,, . Books 1,~pp.e257/559% 
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variety of political, social, cultural and economic 
ailments. W.H. Riker wrote in 1964 that well over half 
the land mass of the world was ruled by governments .that 
with some justification, “however slight", described 


themselves as federalist. 4/ 


What is federalism? As Riker illustrates in his 
description of various federal nations, it is not a fixed 
position but a tendency which is neither unitary nor 
separatist. It is a position somewhere between these two 
extremes. A federalized state is one in which the several 
units retain or have reserved some irreducible powers 
Operative within the same territory and regulating the 
same population over which the federal authority also 
applies with respect to other matters or different aspects 
OGithemsametmatter Lt "is "dvtfrcult to draw the line 
between the two polar extremes and the line should be 
flexible to meet changing conditions, provided always 
that some significant degree of power remains both with 
the central authority and with the component units. It 


is, in other words, a balancing of interests. Riker calls 


a) W.H. Riker, Federalism: Origin; O eration; 
pignitiCance<@oronto-. Litt lessrowny 19649, "pe ol. 
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it the federal “bargain". To have a successful federal 

principle, and not merely a short-term view of immediately 
realizable aims and objectives, it is necessary to balance 
power between the centre and the units. It is this latter 


view which no doubt grips the separatist movement in Quebec. 


There is a long-term committment in Canada to 
the principle, just the very idea of federalism. This is 
evident in reviews of proceedings of Federal-Provincial 
conferences. Creme eee provinces do not question. the 
value and the necessity of equalization measures and the 
federal income redistributive role. What is questioned 
is the use of the redistributive role to inhibit provincial 
autonomy. The Rowell -Sirois Commission recognized that 
the federal government, can, without inhibiting: provincial 
autonomy, do much to equalize the standards at which 
provincial services are provided by ensuring that the 
provinces have the financial resources to provide, ona 
provincial priority basis, adequate levels of service. 
There can be no question that the present arrangements 
distort the priorities that the provinces would otherwise 
give to particular functions and place limitations on the 


discretion of the provinces in formulating objectives. 
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Provincial discretion is restricted by the 
uncertainties of future federal policies with respect to 
shared-cost programs. A recent example was the federal 
announcement, without warning, of Ottawa's programs. 

Dr. Elsie McFarland, Alberta director of recreation in 
the youth department, described the federal announcement 


48 The Province has asked the 


as "quite a shocker. 
federal government to postpone its decision to allow 
time for consultation. Obviously this type ofvunitateral 


move frustrates long-term provincial budgetary and program 


planning. 


The use of the federal spending power involves 


the whole question of provincial autonomy and responsibility. 


Premier Manning of Alberta said at the 1960 Federal- 


PEOVinCciralsConLerence:: 


(ese tnese Sshared-coOst, programs, sparticularly 
in the field of social services, of necessity 
transfer policy decisions from the legislatures 
of the respective provinces to the Parliament 
and Government of Canada. If the Government of 
Canada decides that a certain form of health 
DECGGanGOr medical program. 221s, desirable 
and is the type of program to which they are 


48 “alberta Protesting +Sports ‘Ata Cutback,™ 
Edmonton Journal, July 11, 1969. 
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prepared to contribute, the provinces are 
then put in a position where no longer as 
legislators they decide as a matter of 
provincial policy that this is the type 

of social service their people require or 
desire, but rather their status is reduced 
to the mere right to decide whether or 

not they will participate in a program that 
already has been decided at the federal 
level . . .49 


That statement sums up the quandry of Canadian 
federalism, the very essence of the division of powers 
and the very essence of the Federal government's most 
recent proposal concerning the spending power which has 
come to rival in importance the division of powers in 


determining the effective role of the provinces and the 


federal government. 


49 FPederal-Provincial Conference 1960, Proceedings 
(Ottawa: Queen's Printer, n.d.), p. 90. 


Ci) 


(2) 


(3) 


(4) 


(5) 


(6) 


(7) 


(8) 


(9) 


(10) 


(11) 


Ci) 


=e 46. %— 
APPENDIX A 


JU Dak GorrAtL LGN TARO RSPP ROE Wi AVTAIOTN 


Dominion Additions 


Liquor Controle(in®small part) 


Sunday observance 


Interprovincial telephones 


Labour contracts on Dominion undertakings 


Radio broadcasting 


Aeronautics 


Criminal trade practices 


Dominioim Companies cannot have their capacity 
destroyed by provincial law 


Customs dues leviable on the importation of 
provincial crown property 


Farmers-Creditors arrangement 


Trade and Industry Commission 


Offshore Mineral Rights 


(1) 


(2) 


(3) 


(4) 


(5) 


(6) 


Lz) 


(8) 


(9) 


(10) 


GLY) 


GL2) 


(13) 


(4) 
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Provincial Additions 


Treaty Legislation upon any subject belonging to 
tne provinces 


Regulation of intra-provincial trade 
Regulation of intra-provincial marketing 
Regulation of intra-provincial production 
Regulation of intra-proyincial prices 
Wages porerol 

Hours of labour by day or by week 

Weekly days of rest 

Unemployment insurance (no longer) 
Workmen's compensation 

Health regulation 

Trade Union Laws 

Industrial disputes 


Liquor control (large part) 


(75) 


(16) 
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(18) 


(19) 


(20) 


(21) 
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Insurance laws 


Control of security sales 


Right to create companies with power to act 
outside province 


Consumption 


Escheats 


Ownership of Indian lands and river beds 


Property and Civil Rights overrides Dominion 
residuary clause except in extreme emergency 


THE DIVISION OF POWERS 


Party, 


Aspects of the Dynamics of Federalism 
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No definitive evaluation of the factors which 
cause change in a federal system has yet been undertaken. 
No comprehensive method of measuring change in a federal 
System as yet exists. And with the exception of the 
Rowell-Sirois report, which examines the socio-economic 
determinants of change, no concrete delineation of the 
forces which activate the mechanisms of change has been 


achieved. 


The dynamic properties of federalism are not 
amenable to precise measurement. This is not to suggest 
complete ignorance concerning their identity or their 
relative importance. On the contrary, the main causes 
of change in a federal system are well known. K.C. Wheare, 
for example, talks about war and depression as being 
important factors. And while these terms are certainly 
meaningful, their precise impact on any particular federal 
system is difficult to determine.“ The problem is twofold: 


first, research into the causes of change is difficult 





1 Report of the Ro al Commission on Dominion- 
Provincial Relations, (Ottawa: King's Printer, 1940). The 
Royal Commission, otherwise known as the Rowell-Sirois Commission, 
serves as the basis for much of the descriptive material 
which is used in the following pages to outline the first 
70 years of Canadian federalism. 


. K.C. Wheare, Federal Government, (London: 


Oxford University Press, 1953) p. 254. 
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because few of the variables which appear to be relevant 

can be manipulated; and secondly, because Chemie. — 
relationships between the factors which cause change and 

what might be described as secondary and Peverary LiL UeiCces =— 
those factors which do not themselves cause change but 
nonetheless have a catalytic effect -- are inadequately 


understood. 


One might question the value of an examination 
of the factors which cause change in a federal system -- 
given the uncertainty and ambiguity concerning the inter- 
relationships, the absence of accurate measurements, and 
the lack of empirical data with respect to secondary and 
tertiary influences. And while no completely satisfactory 
answers are available, there are several reasons why an 
examination is valuable. First, to appreciate the complexity 
of the federal system, some notion Of@=the important Variables 
which militate for or against change is desirable. Secondly, 
to understand current problems, some idea of the causes of 
change is essential. And thirdly, to determine what types 
of consequences flow from structural adjustments within 
the system, some conception of the functional interrelation- 


ships is mandatory. While no attempt will be made to 


construct a dynamic model of federalism, the discussion 
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which follows should provide an awareness of some of the 
problems which are frequently encountered and a basic 
appreciation of the role of consonance and dissonance in 


the federal system's equilibration process.> 


Stability and Instability 


the first,cection of this,-part outlines; the 
changes which have taken place in Canada's first century. 
Without too much imagination, the pendulous movement of 
power between the federal and provincial governments could 
be explained entirely in terms of a stability-instability 
dimension, with stability incorporating such consonant 
elements as prosperity, social and political Cranguility, 
and peace, and with instability incorporating such 
dissonant elements as war, depression, and social and 
political unrest. And while analysis which was restricted 
to the peace-prosperity, war-depression theme would be an 
oversimplification of a very complex developmental sequence, 
it would not be invalid. For example, power shifted 
appreciably from the federal government to the provinces 
during the first decade of the century when the wheat boom 


ere 


Peessecction V of this part vfor a discussion 
of the equilibration process. 
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produced widespread prosperity throughout the country; war 
reversed the trend and restored federal strength; prosperity 
returned during the 1920's and the provinces, caught up by 
demands for increased social services and public works, 
greatly increased their power at the expense of the federal 
government. The depression and World War II interrupted 

the trend, but only temporarily, as a return to peacetime 
normalcy and prosperity saw its resumption. Continued 
post-war prosperity, of course, enhanced the position of 

the provinces vis-a-vis the federal government far in 


excess of anything they had previously experienced. 


Stabllity and ingtabilityeprovidessaguse ut 
theoretical framework for an explanation of the federal 
system's centrifugal and centripetal forces, but fails to 
incorporate and integrate a large number of additional 
dynamic elements which have varying degrees of relevance. 
For example, what are the effects of industrialization, 
urbanization, education, population growth and mobility, 


leadership, political parties? 


These are but a few of many factors which 


influence the federal system and any attempt to discuss 


change -- cause and effect -- without considering the 
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role each plays would be deficient. Existing knowledge 
concerning the effects of these factors the federal system 
is largely speculative; hence, a comprehensive, definitive 
analysis of their significance or relevance based on 
empirical research is simply not possible. What is 
possible, and will be attempted here, is an examination 

of the various factors, with a view toward providing some 


idea of their relative importance and interrelationship. 
The Federal-Provincial Power Relationship 


Before examining the factors which cause -- and 
the mechanisms which accommodate -- changes in the division 
of powers, however, it might be useful to outline the 
principal periods during which discernible shifts in the 
power relationship between the federal and provincial 
governments have taken place. At the time of Confederation, 
of course, federal hegemony was indisputable. The provinces 
had been granted jurisdiction over matters of a merely local 
or private nature, and in the largely self-sufficient 
agrarian economy of 1867, this responsibility was meaning- 
ful only in terms of functions that could accurately be 


Characterized as municipal. For example, of the 16 enumerated 
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classes of subjects assigned the provinces in section 92, 

at least ten are in part today within the ambit of local 
government. Moreover, the federal government reserved the 
right, in section 92, subsection 10(c), to limit provincial 
power further by declaring certain public works -- wholly 
Situate within a province -- to be for the general advantage 
of the country-at-large. Although the declaration of 

power was rarely invoked‘, it represented a potentially 
powerful federal prerogative, particularly since public 
works were among the most important provincial functions 


during the first decades of the union. 


The subordinate position of the provinces vis- 
a-vis the federal government was evident in at least five 
Other aspects of the Confederation agreement. First, the 
then important functions of government, such as trade and 
commerce, defence, and currency and banking, were retained 
by the general legislature. Secondly, the principal 
sources of revenue, such as customs and excise, and the 


right to raise money by any mode or system of taxation, 


4 Probably the most important exception was the 
Canada-~Grain-Acty,.1925 ;e€4e3309S. .234; whichedecharedJabl 
elevators throughout the country to be for the general 


advantage of Canada and as such subject to federal control. 
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were reserved for the federal government, while the 
provincial governments were restricted to raising revenues 
through licensing, the sale of public lands and direct 
taxation. Moreover, the national government as a 
“temporary measure" invaded the direct tax field in 1917. 
Federal constitutional subsidies formed a large part of 

the provincial revenue picture, particularly in the 
Maritimes. Federal road, canal and railway expenditures, 
together with assistance for economic development, 
overshadowed provincial expenditures for similar works.” 
Thirdly, the federal government retained the right to 
appoint the judiciary and members of the senate -- a 
legislative body ostensibly designed to protect the 
interests of the provinces. Fourthly, the federal govern- 
ment retained the right to appoint the lieutenant-governors 
of the provinces, who in turn were empowered to reserve 

or disallow provincial legislation. The fifth, and perhaps 
most arbitrary limitation on the autonomy of the provinces, 
was the federal government's disallowance prerogative. 


During the first 33 years of the union -- until 1900-- 





> For a more complete discussion of the financial 
aspects of federal-provincial relations see W.A. Mackintosh, 
The Economic Background of Dominion-Provincial Relations, 
(Ottawa: King's Printer, 1940). 
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72 provincial acts were disallowed by the federal 
government, for reasons ranging from purported unconstit- 
utionality to inequality or injustice. Virtually 
absolute federal hegemony characterized the relationship 
between the two levels of government during the first 


two decades of the union. 
Provincial Autonomy 


The first notable expressions of sentiment for 
provincial autonomy occurred during the 1880's. First 
Ministers from Ontario and Quebec convened a conference 
of provincial leaders in 1887 to take up problems of 
mutual concern. “As a result’ of their discussions, the 
provincial premiers -- five out of seven provinces were 
represented -- drew up a list of grievances and presented 
it to the federal government. The provincial premiers 
called for abolition of the power of disallowance, 
increased federal subsidies, the right to nominate half 
of the members of the Senate, recognition of the Lieutenant- 
Governors as representatives of the Crown and not the 
Governor General, and limitation of the public works 


declaratory power, so that provincial consent would be a 


precondition. The first interproyincial conference had, 


oy RSW ee 


as might be expected, limited impact on the practical reality 
of Canadian federalism. Indeed, the federal government's 
Superior powers vis-a-vis the provinces remained largely 


intact until 1896. 
The Faces of Federalism 


A fundamental change in the relationship between 
the two levels of government occurred about this time. Over 
a period of years, the quasi-federal relationship, which 
characterized the first 30 years of the federation, gave 
way to a new, quite different relationship -- classical 
federalism -- under which each level of government possessed 
almost equal powers, in the sense that each was coordinate 


and relatively independent of the other.© Each level of 


6 The term 'quasi-federalism' is used by K.C.Wheare 


to characterize the Canadian federation. J.R. Mallory, in 

"The Five Faces of Federalism", an essay published in 
P.A.Crepeau & C.B.Macpherson, The Future of Canadian Federalism, 
(Toronto: University of Toronto Press, 1965), used it and 

four other terms to characterize both certain types of 

federal relationships and certain time periods. Mallory's 
analysis, which is partly followed here, suggests that quasi- 
federalism, which refers to a relationship between the federal 
government and the provinces similar to the former imperial- 
colonial relationship, was most marked in the Macdonald era; 
classical federalism, in which the central and regional govern- 
ments are more or less coordinate and autonomous, existed 
between 1896 and the beginning of World War I, and again roughly 
between 1920 and 1930; emergency federalism, in which extreme 
centralization occurred, was most obvious during wartime; and 
cooperative federalism, generally characterized by both levels 
of government working together to achieve common goals,began 

in the 1930's and reached its zenith since 1945. Mallory's final 
variant, "double image" federalism, refers to the French- 
English dichotomization superimposed on the cooperative type, 
and is not taken up here as Quebec has been examined elsewhere. 
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government was responsible for relatively distinct functions, 
and their relations were not as yet encumbered by the 
complexities of the modern industrial state. The federal 
government's disallowance power fell into disuse; rising 
prosperity ameliorated the financial difficulties of the 
provinces; and local and cultural diversities were partly 
reconciled and partly overshadowed by the rapid settlement 


and development of the west. 


World War I temporarily ended the period of 
classical federalism which emerged in the wake of Sir John 
A. Macdonald's death. Prosecution of the war required a 
eg ccieeste wae enim Sane of Canadian federalism, Provincial 
autonomy, together with any notion that the two levels of 
government were coordinate in their respective spheres 
of activity, gave way to a unanimity of purpose and 
demonstration of national solidarity that saw the creation 
of a largely monolithic policy. Emergency federalism 
involved subordination of provincial interests to the 
extent that virtually all power stemmed from the general 


7 


legislature. The World War I Was Measures Act gave the 





7 The legal concept of 'emergency' as applied to 
interpretation of the BNA Act did not emerge until 1925, and 
the term 'emergency' does not appear in the constitution. 


It is used here, as indicated earlier, to characterize a 
Specific type of fLederal-provincial relationship. 
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Governor-General-in-Council authority to take whatever 
Measures (irrespective of jurisdiction) which were deemed 
necessary or advisable for the security, defence, peace, 
order and welfare of the country. The federal government 
employed its emergency powers to control and direct 
economic activities, including regulation of production, 


marketing, rationing and price determination. 


At war's end, the federal government withdrew 
most of its economic controls, and the provinces re-established 
their authority. The economic dislocation occasioned by the 
war, however, proved too encompassing and federal inter- 
vention was requred to facilitate the transition from a 
war-to-peace-time economy. The main thrust of the federal 
government's efforts to facilitate peace-time adjustments 
was in the sphere of soldier settlement, although important 
steps were taken to ensure price stability, full production 


and full employment. 


As the effects of the dislocation diminished, 
the pre-war equilibrium of power between the two levels 
of government was gradually re-established. Burdened by 


the tremendous debt imposed by the war, the federal government 
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tried to ayoid new responsibilities which would further 
strain its financial resources. The staggering expense 
of demobilization, together with the cost of re-financing 
and intergrating three bankrupt railways (The Canadian 
Northern, Grand Trunk and Grand Trunk Pacific), severely 
limited the federal government's ability to respond to 


provincial pressures for assistance. 


The provincial governments, of course, had to 
obtain additional revenues to undertake programs which 
had been postponed because of the war. Moreover, as the 
Rowell-Sirois report suggests, "the War-time experience 
with seat ation and direction of enterprise was an 
important factor in bringing on the wide extension of 
government control which economic and social chaos seemed 


to make desirable."8 


The belief that governments could 

and should use their powers to improve social conditions 
produced widespread public demand for government inter- 
vention and assistance. Hardest hit by the demands were, 

of course, the provincial governments under whose jurisdiction 


responsibility for social services rested. Fortunately, 


after an initial depression which lasted for less than 


8 Rowell-Sirois report, op. cit., p. 103. 
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three years, prosperity returned and the provinces were 
able to undertake expanded responsibilities, mainly with 
respect to road construction, education and public 
utilities. Significant increases in provincial expenditures, 
together with the federal government's determination to 
avoid assuming additional responsibilities, swung the 
pendulum of power back to center, each level of government 
being more or less equal in terms of effective power. 

The delicate balance between the federal and provincial 
governments remained static throughout the 1920's and, 
indeed, continued until the outbreak of World War LRA CRE S 
in a somewhat different context after the worldwide 


depression begain in 1929. 
Depression Varient of Federalism 


Canadian federalism during the depression is 
not easily classifiable. Superficially, the classical 
federalism of the 1920's continued into the 1930's. The 
functions of each level of government remained almost 
unchanged; and each operated largely independent of the 
other. But in terms of resources and responsibilities, 


the federal government's reyenues matched its obligations, 


while the provinces' reyenues were inadequate for their 
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responsibilities. Hence, the position of the federal 
government vis-a-vis the provinces was more favourable. 
As indicated earlier, instead of expanding its services 
and launching new programs, the federal government was 
content to consolidate projects already underway and 
avoid, insofar as possible, new commitments. BYmCONLTasSt, 
the provincial governments were forced into ambitious 
public works programs and social service expenditures. 
With the advent of the depression, the narrow resource 
base of the provinces contracted further and demands for 
Social services increased far beyond the Capacities of 
the provincial governments. Indeed, there existed an 
inverse relationship between provincial needs for social 
services and provincial abilities to raise additional 


Zevyenue. 


As the depression gained momentum, the federal 
government attempted to ameliorate the financial problems 
of the most severely deprived provinces through a series 


of grants and subsidies.” The policy was only partly effective, 





9 For a more complete discussion of federal subsidies 
and grants, see W. Eggleston and C.T. Kraft, Dominion- 
Provincial Subsidies and Grants, an appendix to the Rowell- 
Sirois report. 
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first because the amounts involved were totally inadequate, 
and secondly the federal government was unwilling to provide 
funds for services which were not within its jurisdiction 
and over which it had no control. Asa result, whatemiqne 
be described as 'vacuum federalism' ensued: the needs of 
the population-at-large went unsatisfied, as neither level 
of government was able to successfully overcome the myriad 
problems posed by the depression. The federal government, 
of course, attempted to cope with the new situation by 
ignoring constitutional limitations and enacting the 'New 
Deal' legislation which provided for direct federal partici- 
pation in the field of social services. However, the 
Judicial Committee of the Privy Council declared the various 
new deal acts unconstitutional. The dilemma was finally 
resolved with the outbreak of war, when the federal government 
was able to regulate in provincial jurisdiction on the 

basis of its emergency power. World War II brought the 
second period of classical federalism to an end, as the 
nation's productive capacity was directed toward the war 
effort and provincial autonomy shelved in the interest 

of national survival. The chief difference between the 


types of emergency federalism Canada experienced during 
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the first and second world wars was the degree to which 
the power of the federal government eclipsed that of the 
provinces. The problem of insufficient administrative 
knowhow, which during World War I limited the scope of 
both vertical and horizontal regulation, had been, during 
the interwar period, largely overcome, such that after a 
brief transitional period at the outset of World War II, 
virtually every activity of the citizen came to a greater 
or less degree under the direction of the federal government. 
The federal government's regulatory activities in the 
economic sphere were particularly extensive. Statistical 
and logistical data accumulated during World War I made 
effective intervention in economic affairs possible to 
the extent that the allocation of productive resources -- 
both in the industrial and agricultural sectors -- was 


almost wholly determined by federal decree. 


War's end again occasioned an adjustment in the 
power relationship between the federal government and 
the provinces. Federal economic intervention, of course, 
continued during the reconstruction period, but gradually 
diminished as the provinces reassumed thelr “traditional 


functions. The relationship between the federal government 
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and the proyinces which emerged after the war differed 
fundamentally from anything either had experienced 
previously. Quasi-, classical and emergency federalism 
gave way to cooperative federalism, a mutation quite 
unlike its antecedents. Cooperation between the two 
levels of government had, of course, taken place almost 
continuously since the federation was established, 
particularly with respect to shared-responsibilities in 
concurrent jurisdictions, and to a lesser extent in the 


sphere of fiscal relations. 
Cooperative Federalism 


Cooperation germinated during the depression 
and became the predominant theme of post-war Canadian 
federalism. As indicated earlier, neither level of 
government -successrtulrly met «the challenges presented 
by the depression, but their attempts to arrive at 
mutually acceptable arrangements to combat jointly the 
social and economic problems it created laid the groundwork 
for post-war cooperation. Moreover, the singular lack of 
success which characterized cooperative efforts during 


the 1930's was, in itself, useful, for it prompted the 


federal government to establish a royal commission to 
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examine dominion-provincial relations.19 The Royal 
Commission conducted an exhaustive study of intergovern- 
mental relations and, when its report was tabled in 1940, 
provided the federal government with a penetrating 
analysis of the problems associated with divided 
jurisdiction. Although its major recommendations were 
not implemented, the Royal Commission's finding enabled 
the federal government to formulate constructive policies 


based on facts instead of conjecture. 


As a result of the depression experiences and 
the findings of the Rowell-Sirois Commission, the federal 
government, even while the war was in progress, drafted 
wide-ranging proposals which involved the use of its 
spending power to initiate certain shared-cost programs 
with the provinces. The Green Book proposals, as the 
federal government's plans were called, included provision 
for joint programs in the fields of social services, 
transportation and resource development. At the 
Reconstruction Conference in 1945, the provincial leaders 


rejected the federal government's proposals, mainly because 


10 Rowell-Sirois Commission, op. cit., was the 
commission formed to examine dominion-provincial relations. 
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the federal leaders insisted the provinces accept all or 


none. 


As Donald Smiley has suggested, ~7. almost 
from the day the Conference was finished federal officials 
began to seek limited and piecemeal agreements with the 
provinces on particular matters."l1 and with one or 
two exceptions, the federal government continued this 
policy of separate agreements on specific programs until 


well into the 1960's. 


Two types of cooperative federalism, joint 
and consultative, have been identified by Smiley.t2 
Joint federalism, he suggests, is distinguished by the 
sharing of decision-making powers and financial respon- 
Sibilities for particular programs or projects between 
the two levels of government, while consultative 
federalism refers to the relationship which exists when 
the exclusive financial and administrative responsibility 
for particular matters rests with one level or the other 
with formal or informal devices to communicate the values 
and objectives of each level to the other where the 
interests of both are involved. Finally, Smiley contends 

11 D.V.Smiley, "Public Administration and Canadian 
Federalism", Canadian Federalism: Myth or Reality, J. Peter 
Meekison, ed. (Toronto: Methuen, 1968), p. 273. 


l2toc. CLt. 
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that joint federalism was the dominant characteristic 

of federal-provincial relations between 1945 and 1960, 
and that since 1960, when the existing arrangements began 
to show signs of strain, a more effective use has been 


made of the devices of consultative federalism. 


The Post-War Period 


The power relationship between the federal and 
provincial governments since World War II has, one could 
argue, shifted appreciably. Immediately after the war, 
and particularly during the reconstruction period, federal 
power surpassed that of the provinces by a substantial 
margin. Continuing prosperity and the growth of 
provincial government activities tended to reverse the 
trend. Federal responsibilities, as enumerated in section 
91 of the British North America Act, have declined in 
importance relative to provincial responsibilities, as 
enumerated in sections 92 and 93. The change in the 
power relationship has not been so much a result of the 
diminution of the importance of federal functions as it 
has béen airesulmofeatsiqnificant escalation of* the 
importance of provincial functions. The shift in the 


relative importance of the functions of both levels of 
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government has not been accompanied by any significant 
attempts to amend the consitution, other than in 1940 
and 1951. The present constitutional review is designed 


to see if; this relationship should. continue, or be changed. 


iT 


Factors Which Cause Change 


Almost without exception, each of the factors 
which will be examined in the following pages exhibit 
conflicting characteristics: under different circumstances, 
each may cause or inhibit change. Where such conflict 
occurs, to reduce repetition, discussion will be limited 
to the aspects which cause change, except when the 
inhibitory aspect is sufficiently important to be examined 


separately. 


As a structural expedient, the factors which 
cause and inhibit change in the federal system can be 
divided into three basic, and three supplementary, 
categories; political, social and economic, and primary, 
secondary and tertiary. Categorization on such a fundamental 
basis tends to be arbitrary, particularly since many of 


the factors fall into more than one of the categories. 
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However, although the categories are relatively inexplicit, 
they should provide a general notion both of the comparative 


importance and inter-relationship of each of the factors. 


Primary political factors which cause change 
include war, the growth and increasing complexity of 
governmental activities, judicial interpretation and formal 
amendments.!3 The effects of war have been examined 
earlier; one can only reiterate that as a cause of change 
in a federal system, war functions more effectively than 


an yeyOErer sagen. 


The growth, increasing complexity and inter- 
dependence of governmental activities is an important 
factor. Provincial governments owe their position in the 
federation largely to the fact that functions assigned 
them in the British North America Act escalated in 
importance far beyond anything the Fathers of Confederation 
could have imagined. Moreover, the change has been 
accompanied by vastly more complex organization, presenting 

13 It appears advantageous to introduce discussion 
of the mechanisms which accommodate change at this point. They 


could well be considered separately, but inasmuch as they are 
causes (as in the case of judicial interpretation), effects 


(as in the case of the federal-provincial conference), as well 


as vehicles of change, their examination at this point should 
prove useful. 
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problems of management and coordination. Growth has been 
a largely one-dimensional factor: the relative power of 
each level of government has increased proportionately 
to any increase in importance or expansion of its 
activities, although not necessarily at a constant rate. 
Increasing complexity, on the other hand, has both caused 
and inhibited change. Professor Corry in his study, 
Difficulties of Divided Jurisdiction, made reference to 
the inhibitory aspect of increasing complexity when he 
suggested: 
Hope for harmonious and efficient cooperation 
depends largely on the discovery of clear-cut 
objective criteria for measing the activity -- 
criteria which command agreement by their 
Clarity.. Such criteria are almost impossible 
to fina.14 
He attributed the problems of administrative cooperation 
which thwarted federal-provincial efforts during the 
depression to conflict engendered by the federal government's 
distrust of provincial administrators. Federal officials 
perceived their provincial counterparts as incompetents who 
could not be entrusted with the TespOnsioility Lor 


administering federal grants. 





14 J.a. Corry, Difficulties of Divided Jurisdiction, 
(OLCowa csc ee ouLer ,TOs0 aap. e301 9 ee ee 
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The depression demonstrated the vulnerability 
of the provinces and the need for intergovernmental 
coordination and cooperation to cope with the complex, 
interrelated problems associated with an industrialized 
society. Development of cooperative federalism, in 
effect, rejected the thesis Lord Atkin advanced in 1937 
when the Judicial Committee declared the 'New Deal' 
legislation ultra vires of the federal government's 
powers. Lord Atkin has suggested: 

While the ship of state now sails on 

larger ventures and into foreign waters, 

she still retains the watertight compart- 

ments which are an essential part of her 

OLigapnalestriucture.l> 

Lord Atkin's'watertight compartments' view of 
divided jurisdiction gradually gave way to an appreciation 
that jurisdictional overlapping and interdependence were 
unavoidable in an industrialized society. Moreover, the 
federal government expressed its appreciation of the new 
situation by encouraging intergovernmental cooperation 
and initiating a series of shared-cost programs, and the 

48S) 


Attorney-General, Canada, v. Attorney-General, 
Ontario jael9S (eA 3 26.93 5.45 
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provinces facilitated the transition of achieving a high 
degree of administrative competence. As Donald Smiley 


observed: 


the wstrateqia factor in this developing 
pattern of cooperation was, I believe, the 
increasing influence of program specialists 

* « « a new and different kind of inter- 
action became influential as the bureau- 
cracies of both levels became more specialized 
and professionalized.16 


Throughout the 1950's and "60's, intergovernmental 


contacts multiplied at an unprecedented rate as the scope 
of governmental activities increased. Administrative 

and consultative cooperation carried out by a rapidly- 
expanding array of specialists encouraged the development 
of mechanisms of coordination designed to overcome the 
Situational friction which characterized early cooperative 
endeavours. Formal and informal contacts between senior 
executives of both levels of government expanded; 
federal-provincial committees were established at 
different levels over a wide range of activities; and 


the federal-provincial conference became an integral part 


of federal dynamics.” In summary, the evolution of cooperative 





Smiley, Chee aah pel satay tales) Administration, | ea FT 
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federalism required the development of mechanisms or 


devices through which this cooperation could be formalized. 
Mechanisms of Intergovernmental Cooperation 


Development of mechanisms of intergovernmental 
cooperation did not take place without problems. And it 
would be naive to suggest their development hinged on a 
grand design. Adjustments to changing circumstances, as 
Smiley observes, were made for the most part as highly 
particularistic responses to the demands of groups inside 
and outside governments for individual projects and 
programs. .Moreover, although the development of 
permanent devices for intergovernmental contacts at the 


policy level was retarded, ad hoc arrangements were made 


by officials involved in specific programs .1/ 


Probably the main reasons for the development 
of intergovernmental cooperation, apart from those dis- 
cussed above, were the growing dissatisfaction with the 
decisions of the Judicial Committee of the Privy Council 


and the problems of achieving the unanimity required for a 


Lie Ibid.) Daa2 oe 
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formal amendment.18 with respect to formal amendments, 

the difficulty presented by the unanimity requirement was 
almost insurmountable. As efforts to establish an 

amending formula demonstrated, at least one province was 
unwilling to abandon the protection against arbitrary 
changes the requirement offered. Furthermore, even when 
the British North America Act was amended unilaterally 

by the federal government in 1949, provision for amendments 
involving sections 92, 93 and language rights was not 


included. 


Judicial interpretation as an accommodative 
mechanten presented similar difficulties. One ovat 
main problems was that the meaning of such terms as 'trade 
and commerce!’ and 'property and civil rights' changed over 
time, and there was some question as to whether the 
judiciary was the proper governmental organ to determine 
the precise meaning of these terms at a particular time. 
Problems involving the division of powers, the argument 
goes, are political problems and as such should be resolved 

18 judicial interpretation and the unanimity 
requirement for formal amendments created problems for the 


federal government. The provinces, in both cases, were on 
the whole satisfied with the existing arrangements. As the 


federal government initiated cooperative arrangements, 
however, its position is the one which deserves consideration 
here. 
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through the bargaining process. The second point is that 
once established, cooperative federalism, by its nature, 
inhibits recourse to the courts. Few provinces are 
prepared to challenge the validity of federal legislation, 
first because it is not in keeping with the spirit of 
cooperative federalism; second, and more importantly, 


because in most cases provincial interests would be 


deleteriously effected by a successful challenge.1l? 


19 Most obvious example of the problem 
involved here is the conditional grant. Grants-in-aid 
are generally designed in such a way as to preclude 
non-participation. The federal government offers 
to assume 50 to 75 per cent of the costs of a program, 
provided the provinces contribute the balance and submit 
to federal audits to ensure conditions of the grant are 
being fulfilled. Usually, the proposed grant covers 
a program which the provinces would like to introduce 
but are unable to because of limited resources or 
competing priorities. The grant, of course, makes 
immediate participation necessary, chiefly because the 
provinces would have to undertake the full costs of 
the program at some future date. A court challenge, 
then, even if successful, would, in the long run, cost 
the provinces at least the amount of the lost grant. 
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Secondary and tertiary political factors which 
cause change include, respectively, leadership, and 
political parties and pressure groups. Perhaps the most 
illuminating example of the role of leadership as a 
dynamic element in the federal system involves Sir 
Wilfrid Laurier. Canada's pre-war experience with 
classical federalism was due chiefly to Laurier's determin- 
ation to maintain national unity. In trying consistently 
to promote a closer harmony between the French and English 
through mutual tolerance and understanding, Laurier avoided 
policies which might alienate the provinces. During his 
administration, the power of disallowance, which had been 
employed repeatedly under Macdonald, fell into disuse, and 
the provinces obtained significantly more decision-making 
latitude. Moreover, Laurier began the policy of consulting 
the provinces on matters of common concern. Dominion- 
provincial conferences were encouraged as instruments of 
cooperation and through them the federal government tried 
to secure a satisfactory final revision of subsidies. 
Laurier's conciliatory attitude took much of the conflict 
out of federal-provincial relations and initiated the 


first major challenge to the traditional theory of federal 
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Various provincial leaders have, Similarly, 
exerted a great deal of influence on the direction of 
Change. Quebec's H. Mercier and Ontario's O. Mowat -- 
the Fathers of Provincial Autonomy -- are the most 
outstanding examples. Mercier and Mowat convened the 
first interprovincial conference. The federal government 
was invited, but chose not to attend. Although the 
success of the conference was limited, it was the begin- 


ning of consultation of this kind. 


Leadership as a factor which causes change, 
then, has had a tangible effect on federal dynamics. And 
there is every reason to believe leadership will continue 
to be a significant force. Indeed, such recent leaders 
as W.L. Mackenzie King, M. Duplessis, L.B. Pearson, Jean 
Lesage and E.C. Manning have made substantial COnt rE LDUutdons, 
either as inhibitory or progressive elements, to recent 
changes which have taken place within the federation. 
Furthermore, the current prime minister, P.E. Trudeau, 
promises to contribute Significantly to the future course 


of Canadian federalism. 


—_———— 
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Political parties and pressure groups exert 
an indeterminable amount of influence on federal dynamics. 
Insofar are each causes or inhibits change, the role of 
political parties and pressure groups has never been 
taken up explicitly. However, several authors have 
examined, in more general terms, the influence of 
political parties and pressure groups on the federal 
system. Michael Stein, for example, suggests that: 


The relationships between the two levels 
of government are dependent on the kinds 
of relationships which members of political 
parties at both levels establish with each 
other. Often in a federal system the 
members of the political parties operating 
governments at the regional level are 
copartisans of those operating governments 
at the federal level. In such instances 
informal party relationships became 
important to federalism. At other times 
members of the governing parties at the 
regional level belong to opponent parties 
of the governing parties at the national 
level. The rivalry between the parties 
can be an important factor in determining 
legislative and administrative relations 
between the two governments.21 


Stein goes on to say that the federal structure of 


government affects the pattern of organization the parties 


21 Michael Stein, "Federal Political Systems and 


Federal Societies, "World Politics, Vol. XX, No.4, July, 1968. 
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adopt, and the relationships between the extra-parliamentary 
party and the parliamentary caucuses at both levels of 


government. 


Direct federal influence on provincial politics 
has been important on several occasions. One of the most 
notable involved Prime Minister R.B. Bennett, who at the 
outset of the great depression indicated in his famous 
'five-cent' speech that provincial administrations of a 
political coloration different from his own could not 


expect any assistance in the form of increased subsidies. 


Provincial part influence on the federal 
government has, according to Engelmann and Schwartz, 
taken place with respect to recruitment of national 
leaders and policy formulation at national party conventions. 22 
Perhaps the most important influence provincial parties 
have on the federal government is negative: provincial 
governing parties have had a long record as serving as 
de facto opposition to the federal government. And 
contrary to popular belief, the political coloration of the 
22 F.C. Engelmann and M.A. Schwartz, Political 


Parties and the Canadian Social Structure, (Scarborough: 
Prentice-Hall, 1967), p. 203. 
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provincial party does not seem to be an important factor: 
provincial Liberal governments, for example, have been 
equally effective critics of a federal Liberal government 


as a provincial Conservative government. 


Another aspect of party influence on the federal 
system is outlined by R. MacGregor Dawson in Democratic 
Government in Canada. Dawson notes that the two national 
parties have functioned as repositories of conflicting 


values since Confederation: 


The Conservatives were strong federalists 
and the Liberals were no less emphatic in 
their insistence on the rights of the 
provinces. Events since the Second World 
War, however, have brought an amazing 
change. The Liberals have now become the 
advocates of greater powers, and develop- 
ment of social reforms under national 
auspices, while the Conservatives have 
developed tender feelings for the rights 
of the provinces. 


One finds a similar argument in the Rowell-Sirois 
commission, which observed that the Liberal party -- in 
power from 1896 to 1911 -- recruited much of its strength 


from the elements which combatted the Macdonald conception 


23 R.M. Dawson, Democratic Government in Canada, 
(Toronto: University of Toronto \Press, 1964), p. 123. 
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of Confederation and struggled for provincial rights. 
While a precise measure of influence political parties 
have on federal dynamics cannot be determined, the fore- 
going analysis suggests that political parties are 
sufficiently important to warrant further consideration. 
Any examination of federal dynamics which did not include 
an evaluation of the role of political parties would be 


incomplete. 


The amount of influence, pressure or interest 
groups exert on the federal system is even more Guise Ctl t 
to ascertain. As the title of S.E. Finer's examination of 
interest groups in Great Britain -- The Anonymous Empire -- 
suggests, the activities of interest or pressure groups 
are not open to public scrutiny. Engelmann and Schwartz 
indicate political parties aggregate subsystem interests, 
which leads to the conclusion that part of =the influence 
pressure groups exert is channelled through the party 
apparatus. That interest groups are tied into the federal 
system is indicated by the influence the federal structure 
has: on their organization. Most of the major interest 
groups, such as the farm and labor unions, the business 


and professional assocations, are organized along 
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provincial lines within a national structure. Clearly, 
more research is needed before a definitive statement can 


be made about interest groups. 


There are several additional factors which are 
of a political nature and influence change in a federal 
system but which cannot be categorized as explicitly as 
those discussed earlier. One factor would be the number of 
units in a federation; another would be the viability of 
the units; and still another would be the commonality of 
the units. Incorporation of additional units, caused by 
population growth and settlement of previously unpopulated 
areas, has substantially altered the balance of Canadian 
federalism. Six provinces -- all English-speaking -- 
have been added since 1867. One effect the addition of 
English-speaking provinces may have had was to aggravate 
French-Canadian fears of cultural inundation. Quebec's 
unwillingness to participate in the patriation of the 
British North America Act may be a manifestation of the 
insecurity if feels as a result of being the only French- 
speaking province, as opposed to nine English-speaking 


provinces, instead of the three which existed at Confederation. 
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Viability of the units unquestionably influences 
federal dynamics. Although this is chiefly an economic 
factor, and is taken up in more detail below, there is 
reason to believe provincial autonomy depends heavily on 
economic conditions. The question of how much independent 
decision-making latitude the province of Prince Edward 
Island has -- given that more than half of DLOviInclal 


revenues are federal subsidies -- is particularly Valid. 


Commonality of the units is another dimension 
of the French-English problem. French Canada's preoccupation 
with cultural survival is probably the most explicit 
evidence of the psychological effects of English Canada's 
numerical hegemony. One effect of this fact may have been 
to force French-Canadians to rely much more heavily on 
Quebec and provincial rights to protect their pcu Meunal 


diversities. 


Finally, the federal structure itself isa 
factor which deserves consideration. As A.V. Dicey 


suggests: 


Federalism tends to produce conservatism 
 iegautne essentialariqidc bya Retedema) 
constitutions is almost certain to impress 
on the minds of the citizens the idea that 
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any provision included in the constitutjon 

1S immutable, and, so to speak, sacred. 

The difficulty of achieving unanimity for a 
formal amendment of the British North America Act is an 
excellent example of the problem. Only two-amendments -- 
involving unemployment insurance and old age pensions -- 
have been approved jointly by the federal government and 


the provinces. 


The only social factor which causes change and 
is sufficiently important to be classified as a primary 
factor is what might be described as affective alienation. 
isyatert affect' is a concept employed by Almond and Verba 
in The Civic Culture to describe -- generally -- the 
loyalty and good-will a political system engenders from 
its citizens by fair treatment and effective performance. 7> 
It is a combination of cognitive and affective elements: 
partly intellectual and partly emotional. Affective 
alienation, then, is the converse of system affect: dis- 
affection, caused by perceived (governmental) incompetence, 


partiality, or insensitivity. 
24 AAV. Dicey, Introduction to the Study of the 
Law _of the Constitution, (9th ed., by E.C.S. Wade, 1939),p.173. 


25 G.A. Almond and Sidney Verba, The Civic Culture, 
(Boston: Little, Brown & Co., 1963), p.63. 
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The role of affective alienation as a factor 
which causes change is far from obvious; yet its part in 
the development of Canada's federal system has been 
Crucial ee UUSING wate Lede t ares of the most dynamic -- 
as far as change in the federal system -- periods Canada 
has experienced, affective alienation has been one of the 


principal forces causing change. 


The first major occurrence of this phenomenon 
took place during the depression which followed the end 
OL Ehe: Fives World War. Although its origins are uncertain, 
it surfaced _in the form of agrarian ,discontentying 19137 
Organized groups of alienated farmers sprung up across 
the country, determined to achieve responsive represent-— 
ation in government and effect what they considered to be 
fundamental changes in the political system. Separate 
farm groups (many refused to call their organizations 
parties) were organized in Ontario, Manitoba, Saskatchewan 
and Alberta, each arising from the same basic conviction: 
that the interests of the farmers were being grossly 
neglected by the traditional parties. The chief force of 


the movement, as Dawson suggests, was: 
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- » - a distrust of the older parties as 

such, and of the eastern commercial and 

industrial interests which supported them, 

the belief that no substantial reduction 

in the tariff could be expected from the 

Other parties, and the desire to place on 

the statute book certain ideas and tenets 

of the new movement. 26 
The farmers' groups, as a rule, sought the abolition 
of the tariff on many raw materials, on all foodstuffs, 
and on certain machinery, together with substantial 
all-around reductions; reciprocity with the United States; 
direct graduated taxation on personal and corporation 
income and on large estates; and numerous political 
reforms such as the abolition of patronage, senate reform, 


proportional representation, and the initiative, referendum 


and recall. 


The movement made its first great advance in 
Ontario in the provincial election of 1919, which resulted 
in the formation of a farm-labor government. Two years 
later the United Farmers of Alberta achieved power as a 
result of an election; and in the same year, the farmers -- 
coalesced into the Progressives -- won 64 seats in the 


House of Commons, replacing the Conservatives as the 


26 R.M. Dawson, The Government of Canada, (Toronto: 
University of Toronto Press, 1964),p. 461. 
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second largest party. The movement gradually disappeared, 
partly because the national Liberal government successfully 
appealed to»many* Of its™supporters by Eaking Uupyseme Of 

the key policies the movement pursued, and partly because 
the appeal of the movement was too much to particular 
groups and special areas, and they were never able to 


organize adequately on national lines. */ 


One other manifestation of affective alienation 
which occurred approximately at the same time as the agrarian 
protest was the Winnipeg general strike of 1919. The 
strike was an expression of social discontent. World War 
I had demonstrated how government could interfere to 
regulate economic activity. The belief grew that govern- 
ments should use their powers to improve social conditions. 
And when, on the view of the electorate, the government 
neglected to discharge its responsibility, it was incumbent 
on them to express their dissatisfaction. The Winnipeg 
general strike was the most vociferous although by no 
means the only expression of alienation; indeed, strikes 
took place across the country during 1918 and 1919. The 


Winnipeg general strike was the culmination of many smaller 
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and more localized industrial disruptions. 7° 


The second major occurrence of affective alien- 
ation took place during the depression. Again, the dis- 
affection was caused by perceived governmental incompetence 
and insensitivity. Social problems of a magnitude far 
greater than anything Canadians had previously experienced 
descended upon the country. Drought plagued the Prairies 
unemployment plagued the industrial east; and markets for 
Maritime production ceased to exist. Neither the federal 
nor the provincial governments were in a position to 
provide substantial relief for the social and economic 
problems of the day. Expressions of discontent followed 
the pattern established by farmer protest groups a decade 
earlier. Third parties, representing particularistic 
sectional interests, were organized to attempt to solve 
the problems the traditional parties could not. Three 
important third parties emerged during the period: The 
Union Nationale in Quebec; the Social Credit in Alberta; 
and the Co-operative Commonwealth Federation in Saskatchewan, 


and to a limited extent, nationally. Unlike the farmers' 


28 W.eL. Morton, The Kingdom of Canada, (Toronto: 
McClelland & Stewart, 1963), p. 431. 
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protest groups which formed after the war and vanished 
when their immediate interests were accommodated, the 
third parties which emerged during the depression exhibited 


a remarkable degree of staying power. 


The extent of which affective alienation of 
the post-World War I depression period and the great 
depression formed the basis for a renewed emphasis on 
provincial politics is difficult to determine. There are 
a number of possible explanations for an increase in the 
salience of provincial politics; disenchantment with the 
federal government, with the national parties, and the 
traditionalestructures*astonly oner-athe rise of third 
parties, and in particular their importance on the 
provincial scene, suggests that a large part of the 
dimunition of public confidence in the ability of the 
‘establishment' to respond to the problems of the day was 
translated intoman explicitvreyection of the traditional 
avenues of political representation. The electorate was 
not only alienated from the traditional parties, but from 
government itself. The rise of third parties can be seen 
as an attempt to replace unresponsive, insensitive and, 


in some cases, partial government with its antithesis, 


ia Os 


responsive, sensitive and impartial government. Underlying 
the transformation, apart from affective alienation, of 
course, are the dynamic adjustments which are taking place 
Within society, industrialization, and urbanization, the 


trauma of war, and a number of lesser influences. 


The third social upheavel in which affective 
alienation played a significant role is still underway. 
Involved in this instance is the discontent and disaffection 
in Quebec which lead to the Quiet Revolution. Quebec's 
alienation stemmed principally from the conviction -- 
widely held by French-Canadians -- that outside the 
province, French-Canadians were no more than second class 
citizens. Evidence to support this conclusion was 
abundant: the upper ranks of the civil service were 
virtually devoid of French-Canadians; the national capital 
was primarily a unilingual preserve for English-speaking 
Canadians; and the federal government appeared insensitive 
and unconcerned about the problems and aspirations of 
French-Canadians. Affective alienation was not, of course, 
the only force behind Quebec's reawakening, but it was a 
significant part of the cultural milieu in which the Quiet 


Revolution germinated. Inasmuch as the Quiet Revolution 
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has been examined thoroughly in Part II, further discussion 


at this point would tend to be repetitious. 


One could also add that the western alienation 
Which is currently the subject of widespread speculation 
is another manifestation of affective alienation. The 
western view is, generally, that the federal government 
has been partial to Quebec and eastern Canada at the 
expense of the west. Furthermore, western Canadians have 
repeatedly expressed concern over the federal government's 
apparent insensitivity about their problems. It is, of 
course, too early to gauge the possible effects western 


alienation could have on federal dynamics. 


Secondary social factors which cause change 
include industrialization and urbanization, while tertiary 
factors include improvements in levels of education, 
transportation, communication and population mobility. 
Division of industrialization and urbanization into the 
category of secondary factors, and education, transportation, 
communication and population mobility into the category 
of tertiary factors, is arbitrary, based chiefly on the 


assumption that industrialization and urbanization are 


factors as social forces and education, transportation, 
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communication and population mobility are factors as 


policy areas. 


Before taking up the role of secondary and 
tertiary factors, mention should be made of their complex 
nature. Industrialization and urbanization, for example, 
are more than social factors; each is also significant 
as an economic and political force. Changes stemming 
from social conditions, in other words, may. initiate 
economic adjustments, which in turn activate political 


ferces. 


The effects of industrialization and urbaniza- 
tion on the federal system are principally associated 
with the growth and increasing complexity of government 
activities. Canada's basically homogeneous, agrarian 
socio-economic system has given way -- as industrialization 
and urbainzation occurred -- to a more complex society, 
as Professor Corry suggests: 

The period since Confederation has seen a 

steady accelerating increase in the 


activities of governments .. . as a result 
of social and economic developments. The 
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Dominion and provincial goyernments have 
found it necessary in the public interest 
to accept responsibilities of a character, 
and to extend governmental services to a 
degree, not foreseen at the time of 
Confederation. ? 


Both levels of government have, of course, 
shared in the increase of state activity. However, the 
expansion of activities has not been shared equally, and 
more importantly, the fiscal capacities of each level of 
government have not grown in proportion to the growth of 
their responsibilities. It is not necessary to sketch 
the contemporary scene to appreciate the changes in 
economic and social structure which have come about 
since Confederation. To refer to Professor Corry again: 

In a comparatively few years of rapid 

industrial growth, we have managed to 

precipitate on ourselves most of the 

problems of urban industrialism. By 

moving eagerly into thestulleecunrrentlor 

Industrial Revolution, we have forsaken 


our pioneer self-sufficiency for 
economic interdependence. 





29 J.A. Corry, "The Growth of Government Activities 
Since Confederation," a study prepared for the Royal Commission 
on Dominion-Provincial Relations, (Ottawa: King's Printer, 
LOS ope pA babs: 
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Goyernment functions, during the century since 
Confederation, have almost come full circle-- from the 
negative laissez-faire during the post-Confederation 
period to the tacit intervention of the railway construction 
and wheat boom period, to the positive state of today which 
is continually recognizing greater responsibility for the 
welfare of its citizens. As Dawson in The Government of 
Canada concludes, the outstanding manifestations of this 
vigorous government activity have occurred in the economic 


and social fields. The constant trend, he maintains, has 


been from” police “functions -- controlling external 
conditions of public order -- to what are known as "service 
functions" -- the promotion by positive methods of such 


things as public health, housing, continuity of employment, 
higher standards of living, conservation and price 
stability; in other words, precisely the types of problems 


which increased industrialization and urbanization create. -- 


Industrialization and urbanization, assuming a 
continuation of current trends, can be expected to be 


among the most important factors causing change in the 


31 Dawson ,eOpem Cli. 7p. (288s 
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federation for at least the next decade. In its Fourth 
Annual Review, the Economic Council of Canada indicates that 
greater specialization in manufacturing, and hence greater 
industrialization, is a likely outcome of efforts to achieve 


increased productivity. ?? 


More importantly, however, the 
Council indicates that urban growth is expected to continue 
near its current rate and accentuate such problems as 
housing, urban renewal, traffic and transportation systems, 


water and sewer facilities, pollution control and land 


use which even now defy solution. 


The council's prognosis raises the question of 
whether the provincial and municipal governments will be 
in a position to cope with these problems, and further, 
whether the constitution is sufficiently adaptable to 
accommodate the types of intergovernmental arrangements 
which will become necessary. New problems are bound to 
require new governmental solutions, and there is cause 
for concern about how these can be worked into the 


existing constitutional framework. 


32 Fourth Annual Review, Economic Council of 
Canada, (Ottawa: Queen's Printer, 1967), p. 250. 
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Approximately 81 per cent of Canada's total 
population is expected to be located in urban areas by 
1980. Furthermore, although the urban share of the 
national total is expected to increase more slowly than 
it has for the past two decades -- from 56 to 70, 
compared with 70 to8l -- the shift is likely to be 
strikingly more pronounced in the direction of the large 
centres of more than 100,000 people. Here the increase 
is projected to be approximately 16 per cent, so that 
by 1980 some 60 per cent of the population will reside 


in ecoeMaFOLNCcrey complexes. 23 


This urban migration will undoubtedly tax the 
full capacities of both levels of government to create 
solutions for urban problems and place severe strains on 
federal-provincial relations. The gap between responsib- 
ilities and revenues, which has been a continuing source 
of friction between the federal and provincial governments, 
will widen as increasingly larger amounts of revenue are 
required to finance costly urban development. Moreover, 
unless the senior governments establish a coordinated 


concept of urban development, and embrace the full range 


33 Ibid, p. 184. 
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of issuesiearising atroneunbam zation thevdelrcare 
equilibrium which characterizes the division of powers 
may flounder under the massive pressure urban problems 
of the next decade may be expected to exert. As the 
Council suggests, six broad, interrelated areas of need 
will have to be approached systematically by both levels 
of government, if the country is to cope with the 


Challenges raised by urban expansion. The six areas of 


need are: 

1 Long-range, comprehensive planning of 
urban space. 

Lie Modernization of local government structures, 
powers and administration. 

3k Strengthening of the educational and training 
base for local government technical, 
professional and administrative personnel. 

4. Development of supports for local revenue 
systems. 

2) Greatly increased research into problems 


associated with local government. 
Ge Up-dating of attitudes and approaches to 
over-all urban development.34 
The tertiary social factors which cause change, 
education, transportation, communication and mobility, are 
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closely related to industrialization and urbanization. 
Indeed, as we haye seen earlier, a large part of the 
problem created by industrialization and urbanization 
involves government expenditures on behalf of services 
which industrialization and urbanization make necessary. 
It follows, then, that the importance of, for example, 
education and transportation, stems from their impact 
on the fiscal relations between the two levels of 


government. 
IV 


Economic factors which cause change are not as 
amenable to categorization as some of the political and 
social factors considered earlier. The problem is 
twofold: on the one hand, specific causes of change, 
such as inadequate fiscal resources, are difficult to 
separate from general conditions, such as depression 
or prosperity, which cause change. On the other, some 
factors, such as changes in fiscal arrangements or 
regional disparities, under different conditions, both 
cause and inhibit change. Apart from an arbitrary 
categorization, then, based on the assumption that 


general conditions are more important than specific policy 
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areas, no overriding criteria exists for the division of 
prosperity and depression into the category of primary 
factors and intergovernmental fiscal relations, and 
regional disparities, respectively, into the categories 


of secondary and tertiary factors. 


Prosperity and depression, one could argue, 
might effect the federal system in opposite ways, as one 
is largely the converse of the other. If prosperity 
gives rise to centrifugal forces and decentralization, 
then it follows that depression should activate centripetal 
forces and produce centralization. Our earlier description 
of the shifts in the power relationship between the federal 
and provincial governments which have taken place since 
Confederation tends to confirm such a conclusion. During 
periods of economic instability, such as a depression, 
the power of the federal government in Canada increased; 
and, during periods of economic stability, characterized 
by widespread prosperity, the power of the provincial 
governments increased. However, acceptance of such a 
one-dimensional explanation, even though it may not be 
invalid,tends to obscure aspects of the problem which are 


incongruent with the conclusion and leads to oversimplification. 
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A closer examination of the Great Depression 
will serve to illustrate the difficulty. The economic 
power of the federal government vis-a-vis the provinces 
at the outset of the depression was such that one could 
anticipate a substantial contribution from the federal 
government when ameliorative assistance became necessary. 
Unlike the provincial governments, which enlarged and 
expanded their responsibilities during the 1920's, the 
federal government pursued a policy of restraint, content 
to consolidate its eerie obligations and avoid new 
commitments. 3° Consequently, its financial position was 
much stronger than most provinces. ‘Most'" provinces is 
the important distinction, for clearly not all provinces 
were either economically incapacitated or affected to the 
same degree as others by the depression. Ontario and 
Quebec, for example, as the most heavily industrialized 
provinces, escaped the severest effects of the depression 
because of their diversity. Central Canada was weakened 
by the depression, but by no means to the same extent as 
the eastern provinces or the prairies. In both of these 
areas, the full impact of the industrial and agricultural 


collapse was experienced. 





35Rowell-Sirois report, op. cit., p. 112. 
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A dichotomy of interests, stemming from different 
circumstances, developed between the -- relatively speaking -- 
‘have' provinces of central Canada, and the 'have not! 
provinces of the periphery. These differences of interest, 
as the Rowell-Sirois report notes: 

> « - were to assume a new significance in 

an era of depression, when weaker provinces, 

overwhelmed in the struggle to carry new 

and old responsibilities, were to become 

financial wards of the Dominion, and the 

strongest provinces stood to gain by 

enlargement of provincial autonomy. 36 
The effect of the depression, then, in terms of whether the 
federal or provincial governments aggrandized their power 
and position, depended upon the balance which emerged when 
the centripetal and centrifugal forces re-established an 
equilibrium. In this case, the balance favoured the 
federal government: forces militating for centralization 
were greater than the countervailing forces of provincial 
autonomy. And centralization occurred because, as we 
indicated earlier, the federal government's financial 


position was such that it could respond to provincial 


pressure for assistance. The outcome of these circumstances 


—— 
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was, of course, federal initiatives in the form of 
conditional grants and new and enlarged subsidies to the 


provinces. 


Expansion of federal financial assistance to 
the provinces which the depression made necessary was to 
have significant implications vis-a-vis federal-provincial 
relations once prosperity returned. Indeed, it was in 
the sphere GF federal-provincial fiscal relations that 
the consonant and dissonant aspects of the second primary 
factor, prosperity, clashed. Prosperity, according to 
our stability-instability analysis, ought to give rise 
£6 centrifugal forces and decentralization. And, of 
course, prosperity did just that: the backlog of pent-up 
demand for public facilities and services of all kinds 
which both the depression and war frustrated caused a 
rapid expansion of provincial responsibilities with the 
return of peacetime normalcy. The provinces re-assumed 
responsibility for functions the federal government 
performed during the war, and, as their financial resources 
increased, partly as a result of new tax-sharing arrangements, 
and partly due to the natural economic growth associated 


with prosperity, new services -- such as medical and 
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hospitalization schemes -- were added.?/ 


Centrifugal forces, then, activated by the 
return of peacetime normalcy and growing prosperity, 
initiated a trend toward decentralization. Improvements 
in the financial position of the provinces enabled them 
to re-assert their traditional autonomy and pursue 
priorities determined without reference to the federal 
government. However, as the federal government quickly 
demonstrated, the centrifugal pull was not functioning 
in a vacuum: strong counterbalancing centripetal forces -- 
in the form of federal initiatives -- had been activated. 
Furthermore, as Donald Smiley argues, there was evidence 
to suggest the strength of the centripetal forces exceeded 
that of the centrifugal forces: 

In the postwar years the use of the federal 

Spending power .. . altered the federal 

balance in favor of Ottawa. The exercise 

of the federal spending power .. . sustained 

the highly centralized fiscal system which had 

developed during the war as the federal 
authorities came to assume progressively heavier 


financial commitments for matters within the 
legislative jurisdiction of the provinces. 





EM Gelber, "The Path to Health Insurance," 
Canadian Public Administration, Vol. IX, No. 2, (1966), pp.215-8. 


EES Tpatin Smiley, The Canadian Political Nationality, 
(Toronto: Methuen, 1967), p. 41. 
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The federal government's centralizing initiatives 
began with the 'Green Book' proposals which were presented 
to provincial leaders at the Reconstruction Conference 
convened in August, 1945. The proposals, which included 
provisions for the establishment of a comprehensive health 
insurance scheme, joint development of a trans-Canada 
highway grid and certain other shared-cost arrangements, 
were rejected by the provinces, which took exception to the 
all or none stipulation the federal government insisted 


39 
upon. 


Undettered by the provinces' rejection, the 
federal government began the process of implementing the 
reconstruction proposals through piecemeal measures. 
Unilateral federal action involving conditional grants 
through which its programs were implemented had the effect 
of limiting provincial autonomy, both by the standards 
imposed on provincial officials as a condition of receiving 
federal grants and by the distortions of provincial 


expenditure priorities. 7° 


39 Ibid., p. 39. 


40 Ibid., p. 41; see also footnote 19. 
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Prosperity, then, as our stability-instability 
analysis suggested, gives rise to centrifugal forces and 
decentralization. However, it is clearly not a one- 
dimensional factor; centripetal forces -- presumably 
incongruent with prosperity -- thwarted the decentralizing 
thrust prosperity gave rise to, and reversed the trend to 
produce a highly centralized variant of federalism. 
Development of the centralized variant was made possible, 
as Smiley suggests, because the provinces, for the most 
part, were disposed to acquiesce to federal dominance: 

Federal financial assistance for costly 

provincial functions was welcome and the 

federal conditions under which these moneys 
were made available usually did not seem 

Onerous, particularly when in respect to 

many joint programmes the provinces them- 

Selves had no clearly formulated priorities 

or directions. 

Still another dimension within the prosperity framework -- 
Quebec -- deserves consideration. Although its influence 
initally as a bulwark against centralization was not 

great, Quebec's continued resistance to the new forces of 


centralization proved to be a significant factor a decade 


later. Quebec rejected out of hand the reconstruction 
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proposals and subsequently refused to allow the federal 
government the exclusive occupancy of the income tax and 
Succession duty fields. Moreover, Duplessis refused to 
participate in several shared-cost programs and continued 
to keep the issue of provincial autonomy alive by 
raising it in provincial general elections and federal- 
provincial conferences. Quebec's influence on the 
federal government's centralizing policies, however, was 
limited because the province emphasized a negative, non- 
participatory position, rather than frontally assaulting 
the federal government's centripetal initiatives. The 
province stayed out of such shared-cost programs as 
social assistance, vocational training, the trans-Canada 
highway and hospital insurance, at considerable cost to 


the provincial administration and Quebec taxpayers. 42 


To conclude consideration of prosperity and 
depression as factors which cause change, it is clear 
from the foregoing analysis that neither prosperity nor 
depression consistently give rise to either centripetal 


or centrifugal forces; centralization or decentralization 
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May occur as a result of either factor, depending upon, 
as indicated earlier, the balance which emerged when the 
centripetal and centrifugal forces re-established an 
equilibrium. That centralization and decentralization 
Can occur while an ostensibly decentralizing factor 

is dominant will become more evident during the following 
examination of federal-provincial fiscal arrangements, 


which covers the postwar period of widespread prosperity. 


Federal-provincial fiscal arrangements have 
been, alternatively, the causes and effects of changes 
within the federation. Adjustments in the Caxsshaning 
arrangements between the two levels of government are 
Manifestations of disparities which developed between 
provincial responsibilities and resources due to other 
factors (such as expansion of social services). These 
adjustments are either causes of Central zat ton wa cain 
the case of conditional grants which distort provincial 
expenditure priorities, or causes of decentralization, as 
additional abatements from personal income and corporation 
taxes or equalization payments Might be. Moreover, in 
view of the federal government's -ODELnG-Outmelegicilatciony 


Changes in federal-provincial fiscal arrangements may 
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simultaneously cause centralization and decentralization. 
If, for example, the federal government initiated a new 
conditional grant program stipulating that any province 
could opt-out with the fiscal equivalent, but structured 
the grant in such a way as to discourage non-participation 
by all except the most determined provincial autonomist , 43 
the likelihood of all provinces except Quebec taking part 
would be great. In effect, then, the grant would cause 
centralization -- to the extent that provincial autonomy 
was diminished by dependence on the federal government -- 
with respect to nine provinces, and decentralization with 
respect to Quebec, to the extent that the fiscal equivalent 
enabled Quebec to pursue its own priorities without 


reference to the federal government. 74 


Changes in federal-provincial fiscal arrangements 


Since the war have been instrumental in producing, in 


43 structure of such a grant could include 
provisions that administrative costs, which would not be 
included in the fiscal equivalent, would be assumed by the 
federal government for those provinces which participated, 
an important incentive where high administration costs are 
incurred. 


For a discussion of the spending power, see 


Federal-Provincial Grants and the Spending Power of Parliament, 
Ottawa: Queen's Printer, 1969). 
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conjunction with other factors, fairly significant 
adjustments in the power relationship between the federal 
and provincial governments. Each new five-year agreement 
between the federal and provincial governments, as a 

rule, involved an increase in the provinces' share of 
income and corporation tax revenues. Indeed, even during 
the term of the agreements, additional abatements were 
granted to the provinces, , Por example aiduni ng thesterm 

of the 1962-67. agreement,. the federal government granted 
the provinces an additional four per cent of personal 
income taxes in 1965-66, in addition to the one per cent 
per year increase which had been agreed upon in 1962. The 
effect of these alterations, one could argue, generally 
enhanced the position of the provinces with respect to 

the amount of autonomy they exercised in decision=makind. 
Income and corporation tax abatements were granted without 
COnalLiOns sOstiace the provinces could allocate additional 


revenues as they saw fit. 


If the provincial autonomy increased as a result 
of changes in federal-provincial tax-sharing agreements, 
changes in other fiscal arrangements almost certainly 


limited the gains for provincial autonomy achieved through 
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abatements. Specifically, the proliferation of federal 
conditional grants which occurred between 1947 and 1967 
placed severe stresses on federal-provincial relations 


and sustained the highly centralized variant of federalism 


Smiley talks about in The Canadian Political Nationality. 45 


Through the 1950's and '60's, the introduction of new 
conditional grant programs all but negated the benefits 
(for provincial autonomy) which resulted from the tax 
agreements. Such major programs as development of the 
trans-Canada highway grid, hospital construction, winter 
works, hospital insurance, vocational training, post- 
secondary education, and medicare, in addition to numerous 
minor programs, were initiated by the federal government. 
The degree of involvement in provincial jurisdictions 
which the federal government achieved through conditional 
grants, and the degree of control over provincial spending 
such involvement implies, led Professor Corry in 1958 to 
observe: 

The most it (a province) can hope for is 


freedom for minor adventure, its own 
particular patterns in harmony with the 
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national design, for playing variant 

melodies within the general theme. 46 

Quebec's intransigence, its unequivocal 
rejecelon, Ofmetederal centralizing initiatives, constituted 
a bulwark against 'the general theme! and, as indicated 
earlier, formed the nucleus of what has since become a 
growing provincial autonomy movement. Indeed, it was the 
federal government's desire to accommodate Quebec that 
led to the enactment of opting-out legislation with respect 
to conditional grants. The opting-out prerogative, in 
turn, provided the provinces with a bargaining point, 
One which has not been used extensively but which remains 


ansalternative. 


The final economic factor to be considered -- 
regional disparities -- ties in closely with discussion 
of federal-provincial fiscal arrangements, for it is in 
this regard that regional disparities are significant 
as a factor causing Change within the federal system. 
Regional disparities -- differences in levels of economic 
and social well-being -- have been realities in Canada 
to a greater or lesser extent since Confederation. 
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46 A.R.M. Lower, F.R. Scott, et al, Eyolving 
Canadian Federalism, (Durham: Duke University Press, 1958)p.108. 
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Furthermore, as the Economic Council of Canada points 
out in its Fifth Annual Review they have: 

- + -« persisted with only modest change 

for over 40 years. This persistence has 

been remarkable; neither strong national 

economic growth nor the strains and turbu- 

lence of depression and war have had 

lasting effects on the basic pattern of 

regional disparities.47 

Several changes in federal-provincial fiscal 
arrangements in and since 1957 have been introduced to 
ameliorate the effects of regional disparities and, 
insofar as possible, bring the level. of government 
services in economically depressed provinces up to the 
Standard enjoyed in other parts of the country. The 
method of accomplishing this task involved an equalization 
grant. A year after these grants were initiated, the 
federal government made a further effort to assist 
several of the depressed provinces by establishing special 
subsidies for the Maritimes, under the Atlantic Provinces 


Adjustment Grants Act, and in 1959, under the Newfoundland 


Additional Grants Act. A number of modifications to the 


47 Pifth Annual Review, Economic Council of 
Canada, (Ottawa: Queen's Printer, 1968), p. 141. 
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equalization formula have been made since its introduction, 


but its substance remains largely unchanged. 48 


One other aspect of the regional disparities 
problem deserves mention. A dichotomization has developed 
between the 'have' and 'have not' provinces with respect 
to their attitude toward federal initiatives. On the 
one hand, the 'have' provinces object to new initiatives 
because they involve conditions and distort provincial 
expenditure priorities; and, on the other, the ‘have not' 
provinces (except Quebec) generally welcome new initiatives 


because additional. federal: funds are made’ available. 


The dichotomization extends beyond the sphere 
of fiscal arrangements to encompass the whole field of 
federal-provincial relations. Generalizing attitudes 
toward conditional grants, the 'have'provinces tend to 
resist all federal proposals on the grounds that 
centralization is implicit, and the 'have not' provinces 
(except Quebec) tend to support federal proposals because 
they identify the federal government as being the most 


efficacious instrumentality for the fulfulment of their needs. 


2° Dawson, Op. Cit., p. 120. 


“we 2a 


Positions the various provinces have taken at 
recent Constitutional Conferences serve as good examples 
of the polarization. The Maritimes usually support 
whatever position the federal government adopts; the only 
criticism they levy against the federal government concerns 
the inadequacy of its efforts to alleviate regional 
disparities. The remaining provinces, in contrast, usually 
take the position that the federal government's stand on 


a particular issue is more or less untenable. 
V 


At the outset it was suggested that an examination 
of the factors which cause change might provide an aware- 
ness of some of the problems associated with change which 
are frequently encountered. Moreover it was argued that 
this survey would illustrate the role of consonance and 
dissonance in the federal system's equilibration process. 

It was also suggested that despite certain deficiencies -- 
the lack of accurate measures of change, empirical data 
on secondary and tertiary influences, and knowledge of the 
structural-functional interrelationships of the federal 


system -- the examination would be valuable, to the extent 


that it provided an appreciation of the system's 


complexity, together with some notion of the relative 
importance and interrelationship of the factors. These 


factors are summarized and presented in Table I. 


As a result of this survey, more questions have 
been raised than answered. In other words, without 
detracting from the validity of the study, or) depreciating 
its value, the questions it has generated concerning the 
dynamics of federalism are in many ways more significant 
than the answers it provides. For example, the stability- 
instability analysis in the federal system's equilibration 
process, but it does not suggest how equilibrium is 
established, nor does it integrate the system's dynamic 
properties, the centripetal and centrifugal forces. 
Finally, it does not explain how each factor appears to 


be capable of producing either centralization or decentral- 


DZatLOn. 


Instead of reaching definitive conclusions, 
then, the study becomes a departure point for further 
analytical research. Building upon the foundations set 
out here, research should be undertaken to determine 


both the nature of the equilibration process, and, from 
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another standpoint, the structural-functional interrelation- 
ships which affect the interplay of the social, economic 


and political factors considered above. 
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CLASSIFICATION OF FACTORS WHICH CAUSE CHANGE WITHIN THE FEDERAL SYSTEM 


CLD OL ta NO ee ee en Se 


Primary War 


Growth and Increasing 
Complexity of Govern- 
mental Activities 
Formal Amendments 


Judicial Interpretation 


Secondary 
Leadership 
Tertiary ae 
Politial Parties 
Pressure Groups 
Not 
Classifiable 


Number of the Units 
Wiability -Oretnie: UNTCS 
Commonality of the Units 


TABLE I 


Social 


Affective Alienation 


Industrialization 


Urbanization 


Education 
Transportation 
Communication 


Population 
Mobility 


Economic 
Proserity 


Depression 


Intergovernmental 
Fiscal Arrangements 


Regional 
Disparities 
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No attempt to draw conclusions from the material 
contained in this paper was planned. Indeed, apart from 
highly normative answers to highly normative questions, 
no conclusions are possible. Nonetheless, during the 
course of the study, it has become obvious that the need 
for formal administrative machinery to coordinate the 
growing number of intergovernmental contacts is not only 
desirable but mandatory if a government hopes to keep 
abreast of developments in this area and protect its 


stake in Confederation. 


In 1958 Dr. K.W. Taylor, then Deputy Minister 
of Finance in the federal government, made a Study of 
intergovernmental machinery.+ He found some 67 federal- 
provincial committees, 14 of which had broad and 50 
narrow “terms of reference". It should be noted these 
were formal as distinguished from informal committees and 
meetings of federal and provincial officials. By the 
end of 1964, the number of Federal-Provincial Conferences, 
committees and other meetings had nearly doubled since 
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1 Taylor Cole, “The Federal Bureaucracy and Federal- 
Provincial Relationships, " in Willms and Kernaghan, eds., 
Public Administration in Canada: Selected Readings, (Toronto, 
ethuen, yiEDis ; 
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Thisgrowth "of intergovernmentalsrelations is 


a Significant development in relations between the two 


levels of government in Canada. The growing interdependence 


of modern iife in Canada will almost certainly bring about 


a continuing increase in federal-provincial administrative 


consultation both of a formal and informal nature. 


Donald Y. Smiley believes the critical factors 


encouraging this extension of intergovernmental relations 


toeone: 


(1) 


The relative inflexibility of the Canadian 
constitution, the lack of an amending formula 
and therefore difficulty in effecting periodic 
redistributions of the powers and responsibil- 
ities of government between the two levels 

by constitutional amendment, judicial review 
or the delegation of legislative powers. 

As pointed out in Part III as new circumstances 
arise and new areas of governmental concern, 
the original division of powers must adapt. 
The difficulty of formal amendment in Canada 
has led to changes through the means of 


collaborative arrangements between the two 


levels of government. 
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(2):setheurolejplayedvbyythesfederalmgavernment 
in the equalization of the level of services 
throughout Canada has increased the need for 


inter-governmental collaboration. 


(3) The will and the ability of the executives 
of the two levels of government to deyise 
and implement federal-provincial arrangements. 
Smiley believes the officials of both levels 
of government possess a "bureaucratic ethic" 
which proyides for the resolution of federal- 


provincial problems. 2 


Edgar Gallant noted 125 committees and conferences 
of federalsprevinctaljoifbetabs tneh965 snotoineludingsthe 
numerous informal or ad hoc meetings to deal with particular 
problems. Perhaps of greater significance is the 
increasing number of individual contacts between officials 


and between ministers by letter, telephone and visits.? 


2 Donald v. Smiley, "Public Administration and 
Canadian Federalism," in J. Peter Meekison, ed., Canadian 
Federalism: Myth or Reality, (Toronto, Methuen, p.272-273). 


: Edgar Gallant, "The Machinery of Federal-Provincial 
Relations," in J. Peter Meekison, ed., Canadian F 
Myth or ‘Reality, (Toronto: Methuen, p. 290). 
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Theorists might argue that decisions reached at 
the intergovernmental level are not legally binding and 
should, stherefore; not be considered as part of the 
authoritative decision-making process. But it is 
necessary to stress again the point which has been emphasized 
throughout these papers on the division of powers that 
Canadian federalism is concerned least with legal matters 
and primarily with political matters. Thus despite the 
fact that the Federal-Provincial Conference and lower- 
level intergovernmental relations are not legally provided 
for the decisions reached through this process are author- 
itative in the reality of the Canadian power process. The 
necessity for effective procedures of federal-provincial 
consultation is not difficult to demonstrate. There is 
no conceivable division of responsibilities and resources 
which would make the two levels of government other than 
highly interdependent. * tihetollows that 2m these@cireun= 
stances each level of government is in a position to frustrate 
to some degree the objectives of the other unless a system 


of co-ordination is present. 
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Given this background it is all the more amazing 
that governments in Canada have not given intergovernmental 


relations more priority. Edgar Gallant says: 


In our federal-provyincial relations, our 
machinery has evolved in a reverse order. 
We have first developed numerous committees 
and conferences at a specialist level. We 
have not had a comparable network of in- 
telligence concerned with the total picture 
of intergovernmental relations. While 
Canada has over 400 professionals engaged 
in international relations, we still have 
very few full-time in a professional 

way in federal-provincial relations, and 
our machinery makes relatively little 
provision to ensure continuous liaison 
with respect to over-view of matters which 
concerned both the federal and provincial 
governments. 


The Province of Quebec recognized the need for 
Peoresaionaimen and coordination of intergovernmental 
relations by the establishment of a special department 
in 1961. Ontario has followed suit and now has over 100 
people actively engaged in intergovernmental relations and 
research. The importance of this field of activity is 
perhaps emphasized by the decision of Premier Schryer 
of Manitoba to be personally responsible for intergovernmental 
affairs. 


5 Gallant, op. cit., p. 290. 
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The importance which other governments attach 

to federal -provincial relations is perhaps best indicated 

by the responses to requests for information indicating 


what research governments were undertaking on consitutional 


problems. These are appended to this paper. 


The interdependence of the Canadian economy is 
such that decisions of one leyel of government are bound 
to affect to some degree the position of the other level. 
The desirability of, thelofficialsmand= ministers: olmone 
goyernment attending conferences fully prepared and fully 
aware of one government policy is obvious. There is a 
need for continuing research into intergovernmental 


affairs and coordination of positions. 


Federalism is concerned with the halancing of 
competing interests. The effectiveness of maintaining 
an acceptable balance is to an increasing extent closely 


tied to the effectiveness of the machinery for cooperation 


between governments. 
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